UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

HENRY Kl NGSBURY,
Pl ai ntiff,

V. : CA 02- 068L

BROWN UNI VERSI TY,
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court is the notion of Defendant Brown
University (“Brown” or “Defendant”) for summary judgnent
pursuant to Fed. R Civ. P. 56. Plaintiff Henry Kingsbury
(“Plaintiff” or “Kingsbury”) has objected to the motion. This
matter has been referred to me for prelimnary review,
findi ngs, and recommended di sposition pursuant to 28 U. S.C. 8§
636(b)(1)(B) and D.R 1. Local R 32(a). A hearing was
conducted on March 11, 2003. After listening to oral
argunent, review ng the nenoranda submtted,! and perform ng
i ndependent research, | reconmmend that the notion be denied.

Overvi ew

This is an enploynent discrimnation action brought under

P Plaintiff’s use of single spacing and what appears to be 11
point font for his filings has nade the court’s work exceedingly
taxing. Presumably, Plaintiff chose this format as a neans of

conmplying with the court’s page limtation requirenments. |If so
Plaintiff should have filed instead a notion for perm ssion to exceed
those limts. It is only out of consideration for Plaintiff’s pro se

status that the court has refrained fromdeclaring Plaintiff’'s finely
printed filings an excessive inposition and declining to read them
further. Plaintiff is strongly advised that in the future all his
filings should be in at least 12 point font and shoul d be doubl e
spaced.



the Anericans with Disabilities Act (“ADA”), 42 U.S.C. 88
12101-12213. See Conplaint § 1. Plaintiff was fornmerly

enpl oyed by Brown as an assi stant professor of Miusic. See id.
1 6. He alleges that Brown discrimnated agai nst himon the
basis of a disability resulting frombrain surgery for renoval
of tunor, see id. Y 7, 60, and also retaliated agai nst him
for having filed a previous charge of discrimnation, see id.
19 61-71. Plaintiff’s claimof discrimnation arises from
Brown’s failure to renew his three year teaching contract when
it expired on June 30, 1997. See id. 1Y 49-50. Plaintiff’'s
retaliation claimis based on a 1994 reprimand for all eged
sexual harassnment, see id. Y 40-41, which Brown | ater used as
a ground for not renewing Plaintiff’s contract, see id. 1Y 46,
50.

As expl ained herein, I find that Plaintiff has nmade a
substantial showing that the reasons given by Brown for not
renewi ng his contract were false. See Wlliams v. Raytheon
Co., 220 F.3d 16, 19 (1st Cir. 2000)(holding that in enploynent

di scrim nation case the issue at sunmary judgnent is whether

plaintiff has “made a substantial showi ng that the reason
given for [his] term nation was false”). | also find that
there is evidence in the record which would permt a rational
factfinder to conclude that Brown retaliated against Plaintiff
for filing a charge of discrimnation in 1994 by repri mandi ng
hi m for alleged sexual harassnent, and then using that

repri mand as one of the grounds for refusing in 1996 to renew
hi s enpl oynment contract. See Santi ago-Ranmps v. Centenni al
P.R. Wreless Corp., 217 F.3d 46, 57 (1t Cir. 2000)(stating

sunmary judgnment standard for retaliation claimnm.




Fact s?

The Initial Appointnment

In July of 1990, Kingsbury was appointed to the Brown
University faculty as a visiting adjunct assistant professor
of Music. See Plaintiff’s Exhibit (“Ex.”) E (Mem from Stultz
to Rothman of 7/14/96) at 2.2 This was a half tine position
which ran for twelve nmonths. See id. In October of 1990, he
was appointed to a regul ar assistant professorship in Brown’s
Musi ¢ Department with a three year termrunning fromJuly 1,
1991, to June 30, 1994.4 See Plaintiff’s Ex. U (Faculty

2 Plaintiff did not file a “concise statenent of all materia
facts as to which he contends there is a genuine i ssue necessary to
be litigated,” as required by DDR 1. Local R 12.1(a)(2), but instead
filed a docunent entitled Plaintiff’'s Statenent of Undi sputed Facts
(“Plaintiff’s SUF"). At the March 11, 2003, hearing the court stated
that it would treat Plaintiff’'s SUF as Plaintiff’s statenment of
material facts as to which there is a genuine i ssue necessary to be
litigated. However, the court also directed that Plaintiff file an
addi ti onal response to Defendant’s Statement of Undi sputed Materi al
Facts in Support of Defendant’s Mtion for Sumrary Judgment (“Brown’s
SUF"), stating whether he agreed or disagreed with each of the
nunbered avernments in Brown’s SUF. Plaintiff did so on March 14,
2003. See Plaintiff’s Further Response to Defendant’s Statenent of
Undi sput ed Facts (“Response to Brown’s SUF").

S Plaintiff's exhibits were filed as part of Plaintiff's SUF
Brown's exhibits were filed with its Merorandum of Law i n Support of
Motion for Summary Judgrment (“Brown’s Mem”) and with the Affidavit
of Janes Baker (“Baker Aff.”). For brevity and clarity, the court
cites exhibits sinply as either Plaintiff’s Ex. or Brown' s EX.

Plaintiff's Ex. Y and Brown’'s Ex. 6 are the sanme docunment. The
sane is true for Plaintiff'’s Ex. L at 2 and Brown’s Ex. 14 at 20.
Again for brevity, where there are duplicate exhibits, the court
cites to only one.

* The court is aware that Brown's SUF § 1 states that Kingshury
was hired as assistant professor of Misic in October of 1991, see
Brown’s SUF T 1, and that Kingsbury in his Response to Brown’s SUF
agrees with this statenent. See Response to Brown's SUF 1 1.

However, the court believes that the parties are nistaken as to the
year of Kingsbury's appointnment as a regul ar assistant professor and
that the correct date is Cctober of 1990. Paintiff's Ex. U (Faculty
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Position Authorization).
The Brain Tunor

At the beginning of Septenber 1991, Kingsbury was
di scovered to have a brain tunor, see Plaintiff’'s SUF
Chronol ogy at 1;° Brown’s SUF f 2, and he underwent surgery on
Cct ober 8, 1991. See Conplaint  7; Brown Ex. 3 (Mem form
Ki ngsbury to Baker of 10/9/95) at 1. Conplications foll ow ng
the operation left Kingsbury with inpaired vision and speech,
see Conplaint § 7, and he was placed on nedical |eave by
Brown, see id. | 8.

Ei ghteen nonths later, in April 1993, Kingsbury requested
that he be reinstated from medical |eave. See id. § 13;
Brown’s SUF 1 3. Brown asked himto submt to a nedica
exam nation, see Conplaint § 18, and he conplied with this
request, see id. Y 19; see also Brown’s Ex. 14 at 16 (Dr.
G antz’s Report of 6/14/93). Kingsbury was exam ned on June
14, 1993, by Dr. Mchael dantz, an assistant professor of
neur o- oncol ogy at Brown’s School of Medicine. See Brown’s EX.
14 at 16. Dr. Gantz’'s report indicated that Kingsbury’s
“most prom nent deficits,” id. at 17, were inpairnments of his
right visual field and cerebellar speech, see id. Dr. Gantz

Positi on Authorization), which appears to be the docunment reflecting
the action, is dated Cctober of 1990. Al so, Brown’s date of Cctober
of 1991 is exactly one year |ater and suggests a typographical error
in Brown’s SUF § 1 which escaped the notice of both parties.

Wil e concluding that the correct date is Cctober of 1990, the
court is, nevertheless, aware that Plaintiff’'s Ex. E (Mem from
Stultz to Rothman of 7/14/94) at 2 indicates that Kingsbury was
appointed to a three year termin April of 1991. Wether Kingsbury
was appointed to the three year termin Cctober of 1990, April of
1991, or Cctober of 1991 does not affect the court’s resolution of
the instant notion.

> Plaintiff's SUF Chronol ogy is a separate docunent from
Plaintiff’'s SUF.



al so opined that “[w]hile formal neuropsycho- |ogical testing
woul d provide nore substantive data, there is no outstanding

i npai rment of higher intellectual functions apparent on office
testing.” 1d.

In an August 12, 1993, letter to Brown’s Dean of the
Faculty, Bryan E. Shepp (“Dean Shepp”), Dr. G antz sumuari zed
hi s
findi ngs:

Prof essor Kingsbury has several neurol ogic problens.

The nost pertinent are his visual and speech deficits.

Both of these are mld-to-noderate, and my still
i nprove (albeit inconpletely) even w thout specific

treat nent. They will affect Professor Kingsbury in
some of his activities (reading and lecturing for
exanmpl e). How significant these inpedinents are in

the setting of his acadeni c obligations depends on the
specific obligations. The results of formal neuro-
psychol ogi cal testing, and di scussi ons with nmenbers of
his Department, who are nmore famliar wth the
specific requirements of his position, would probably
be hel pful. From the perspective of ny patient, |
think a return to work is critical. I think the
spectrum of activities Professor Kingsbury is able to
participate in my be smaller than before his
operation. | suggest writing out specific goals (for
exanple: the conpletion of a pertinent research
project and scholarly paper; subm ssion of a grant;
devel opnent of a new course). | would be glad to
comment on a draft of those goals vis a vis Professor
Ki ngsbury’s neurol ogic deficits.

Brown’s Ex. 14 at 14 (Letter from dantz to Shepp of 8/12/93).

After receiving this letter, Dean Shepp orally notified
Ki ngsbury on August 23, 1993, that he would not be allowed to
return to active duty in Septenber of that year.® See

5 Although Kingsbury alleges that he woul d have been able to
performthe duties of his position “with reasonabl e accomodati on,”
Compl aint 28, as of Septenber, 1993, and that Brown’s deci sion not
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Conmplaint § 21. On August 30, 1993, Dean Shepp sent Kingsbury
a letter confirmng that he “could not be reinstated at this
time.” Plaintiff's Ex. L” at 2 (Letter from Shepp to
Ki ngsbury of 8/30/93). 1In the letter, Dean Shepp cited the
fact that Dr. G antz had reported that Kingsbury had “several
substanti al neurol ogic problens, including visual and speech
deficits.”
|d. Dean Shepp recounted that he had:
di scussed these results with the Provost ... and we
noted that in Dr. Gantz’'s assessnment these deficits
woul d i npede your | ecturing, reading, and attention to
detail, which are principal duties of a teaching

faculty menber. As a result, | infornmed you that you
could not be reinstated at this tine.

Ld. (bold added).

to reinstate himin August of 1993 was discrimnatory, see id. T 32,
56, he testified at his deposition that the alleged failure to
provi de reasonabl e acconmodati on is not part of the present action
see Brown's Ex., Kingsbury Deposition (“Dep.”) of 11/18/02 at 36-37.
Those clains (i.e., failure to provide reasonabl e accomodati on and
failure to reinstate in August of 1993) were the subject of a prior
action in this court, Kingsbury v. Brown University, CA 01-448L
(“Kingsbury 1"), and were found to be tine barred. See Kingsbury |
(Oder entered Mar. 1, 2002)(Lagueux, J.), aff’'d, CA No. 02-1374
(1s* Gr. Cct. 17, 2002); see also Brown’s SUF 11 31-32, 36; Response
to Brown’ s SUF 11 31-32, 36. The doctrine of res judicata prohibits
their re-litigation here. See Haverconbe v. Dep’'t of Educ. of the
Commonweal th of Puerto Rico, 250 F.3d 1, 3 (1t Gr. 2001); Dowd v.
St. Colunbian’s Retirement House, Cv. A No. 93-0265B, 1993 W
762585, at *4 (D.R1. Sept. 9, 1993).

The prior charge of discrimnation filed in Kingsbury I,
however, is relevant to the present action in that Kingsbury contends
that Brown retaliated against himfor filing it by reprinmanding him
for alleged sexual harassnment and then used that reprimand as a
reason for not renewing his contract when it expired. See Conpl aint
19 41, 47, 50.

" Plaintiff's Ex. L is actually two docunents: L at 1 (Letter
fromStultz to Kingsbury of 5/25/94) and L at 2 (Letter from Shepp to
Ki ngsbury of 8/30/93).



Dean Shepp also indicated in the letter that Brown wanted
anot her assessnment of Kingsbury' s neurol ogical status because
“Dr. Jantz has indicated to us that a fornal
neur opsychol ogi cal exam nati on woul d be necessary to provide
us with details of your range of deficits and how t hey woul d
i npi nge on your mgjor duties as a professor of Music.” [|d.
Accordi ngly, Dean Shepp requested that Kingsbury either
aut horize the release of a recent neurol ogi cal exam nation or
arrange to take a new one. See id.

In response to this request, Kingsbury’ s previous
attorney provided Brown with a copy of a March 18, 1993,
neur o- psychol ogi cal evaluation perfornmed by Dr. Charles E.

Fol kers. See Plaintiff’s Ex. J (Letter from Shepp to d antz
of 11/1/93); see also Brown’s Ex. 14 at 11 (Neuropsychol ogi cal
Eval uation of 3/18/93). Anmobng ot her conclusions, Dr. Fol kers
opi ned that “[o]ver the past year, M. Kingsbury appears to
have i nproved neasurably in verbal nmenory and general
cognitive functioning,” Brown’s Ex. 14 at 12, and that “[t] he
test results give nme no reason to believe that a successf ul
return to work in academa is unlikely,” id. at 13.

On October 8, 1993, Attorney Stephen J. Dennis, who was
t hen representing Kingsbury, sent Dean Shepp a four page
single spaced letter. See Plaintiff’s Ex. N (Letter from
Dennis to Shepp of 10/8/93). The letter, forceful if not
blistering in tone (e.g., “your actions have been both
reprehensible and illegal,” id. at 2), asserted that Brown had
illegally discrimnated agai nst Kingsbury because of his
di sability and demanded reinstatement to his prior position,
back pay, attorney’s fees, a |letter of apology and reasonabl e
accommpodati on, see id. at 4-5. Dennis’ letter quoted |anguage
fromR 1. Gen. Laws 8 42-87-3(b) that “no otherw se qualified



handi capped person shall solely on the basis of handi cap, who
with reasonabl e accommodati on and with no nmpj or cost can
performthe essential functions of the job in question, be
subjected to discrimnation in enploynent ....” 1d. at 2
(quoting R I. Gen. Laws 8§ 42-87-3(b)?8 (1993 Reenactnent). The
phrase “essential functions” appeared no | ess than eight tinmes
inthe letter. See Plaintiff’s Ex. N.

Shortly after receiving the letter from Attorney Denni s,
Dean Shepp on Oct ober 20, 1993, tel ephoned Professor Janes
Baker, who was then the Chairman of the Music Departnent. See
Plaintiff’s Ex. O (Mem from Baker to Shepp of 10/21/93) at 1.
Dean Shepp asked Baker to provide within twenty-four hours “a
t hor ough breakdown of the tasks Henry Kingsbury would be
expected to performin his position,” id., and specifically
“address three main areas: teaching, advising, and research,”
id. Professor Baker sought advice fromthe senior faculty
menbers in the Departnent, Professors David Josephson, Gerald
Shapiro, (and presumably) Rose Subotnik, and Jeff Titon. See
Plaintiff’'s Ex. _O see also Brown’s Ex. 4 at 3. After
conpi ling and organi zing their input, Baker circul ated several
draft responses. See Plaintiff’s Ex. O Reacting to one of

t hese drafts, Professor David Josephson e-nmil ed Baker on the

81n 1993 RI. Gen. Laws § 42-87-3 provided in part:

(b) Notwi thstanding any inconsistent terms of any collective
bargai ning agreenent, no otherwise qualified handicapped
person shall, solely on the basis of handicap, who wth
reasonabl e accommopdation and with no major cost can perform
the essential functions of the job in question, be subjected
to discrimnation in enployment by any person or entity
receiving financial assistance from the state, or doing
busi ness within the state.

R1. CGen. Laws § 42-87-3 (1993 Reenact nent) (bol d added).
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nmor ni ng of October 21, 1993. Plaintiff’s Ex. X. Directing

his ire at the third paragraph of Baker’'s draft,® Josephson
wr ot e:

[ YJou have given too nuch away before we have even

begun negotiating Henry' s duties .... If we allow
Henry to return in order to fulfill only “the nost
essential obligations ... associated with teaching” we
wi ||l condemm ourselves to handling the adm nistrative
tasks that support that teaching .... Have we not
done enough for Henry? When will it end, this
generosity to a hostile, irrational, and damaged

col | eague at the expense of the rest of us. Enough!

Id. (bold added)(second alteration in original).?

Later that day, October 21, 1993, Professor Baker sent
Dean Shepp a three page nmenorandum |isting responsibilities
in the three areas Dean Shepp had requested and adding a
fourth area, “adm nistration and service.” Plaintiff’s Ex. O
at 1. In the nmenorandum Baker stated specifically that the
suggesti ons which he had received by e-mail fromthe other
faculty nmenbers had been "“incorporated into the docunent,”
id., and that all the senior faculty (except Professor Titon)
had read and approved it, see id. The duties and tasks stated

in the menorandum were subsequently incorporated in |arge

® Professor Baker’'s draft is not part of the present record.

0 The record al so contains copies of earlier e-mails between
Prof essor Josephson and Professor Baker regarding a coll oqui um
presented by Kingsbury in Cctober of 1992, See Brown’s Ex. 14 at 1-
2. Those e-nmails reflect the professors’ critical comments regarding
Ki ngsbury’s physical inpairnents (inability to control his eyes,
slurred speech, weak voice, and |lack of armcontrol) and perceived
nmental inpairnments (disorganized presentation, failure to maintain
proper pace). See id. Professor Josephson, in the sane e-mail in
whi ch he describes these handi caps, states “W nust replace Henry
next year.” |d. at 1. Professor Baker, in responding to Josephson’s
e-mail, states “W have in fact settled on a course of action--
although it is anything but quick and decisive.” 1d. at 2.

9



measure into a docunment entitled “Essential Functions of an
Assi stant Professor in Ethnonusicol ogy/ Misicol ogy”

(“Essential Functions Statement” or “Statenent”). See Brown’s
Ex. 1 (the Statenent).

The evidence strongly suggests that there was no |ist of
“essential functions” for the position held by Kingsbury prior
to the creation of the Statenment. See Plaintiff’'s Ex. P
(Excerpt from Shepp Dep.). Dean Shepp testified that he
suspected the reason there was no list of essential functions
in existence as of May of 1993 was “that there was no
perceived need for it at that time.” 1d. There was, however,
a Faculty Position Authorization Form (“FPA Forni or “the
Fornm’), which was executed when Kingsbury was appointed as a
regular faculty menber in COctober of 1990 for the three year
termcomencing July 1, 1991. See Plaintiff’'s Ex. U (FPA

Form. Item 11 of the Form stated “Position requirenments:
(di stinguish between those itens which will be required and
t hose which will be preferred).” 1d.

Beneath the itemthe following is typed:

We seek a nusic scholar holding the Ph.D. who wl|

teach with distinction, enhance the intellectual life
of the departnment, and contribute to our programs in
musi ¢ history and ethnonusi col ogy. Teaching duties
will include courses in nusicology, anong them the

sequence of mnusic history courses for undergraduate
maj ors, as well as undergraduate and graduate courses
in []ethnonusi col ogy.

1 |n addition, the record al so contains a Septenber 28, 1993,
menor andum from Prof essor Baker to Professor Josephson in which Baker
guotes a “list of university-wide goals for faculty,” Brown’s Ex. 14
at 8, authored by Dean Shepp and published in the sumer issue of The
Canpaign Star. As quoted by Baker, Dean Shepp w ote:

10



On or about Novenmber 1, 1993, Dean Shepp sent the
Essesntial Functions Statenent to Dr. G antz and asked him
whet her Ki ngsbury could “be expected to performhis duties as
a faculty nenber of the Departnent of Miusic in a satisfactory
fashion either with or wi thout acconmodation?” Plaintiff’s
Ex. J (Letter from Shepp to Gantz of 11/1/93). Dean Shepp
i ndi cated that Brown was trying to determ ne whether Kingsbury
could return to duty at the beginning of the second senester.
See id. at 2.

The Sexual Harassnment Conpl ai nt

In early Novenmber of 1993, Katherine J. Hagedorn, who had
been a graduate student in the Music Departnent at Brown in
1990-91, see Plaintiff’s Ex. G (Mem from Hagedorn to Roner of
9/29/91) at 2, wrote to Dean Karen Roner!? and requested that a

[AllIl ... our faculty nenbers
1. devel op new cour ses,
2.prepare syllabi and |ectures,
3. conduct sem nars,

4. grade papers and exarns,

5. advi se students,

6.carry on their own research

[Many of its professors

7.serve...as advisors, managers and |long term pl anners on
various faculty commttees ....

Undergraduate teaching will count highly in our evaluation
of their performance, as will the quality of their
schol arshi p and student advi sing.

Brown’s Ex. 14 at 8-9 (third alteration in original)(interna
quotation marks omtted).

2 The full title of Dean Roner’s position at Brown is not
stated in the filings or the exhibits.

11



conpl ai nt of sexual harassnment, which Hagedorn had originally
filed in Septenber of 1991 agai nst Kingsbury, be reactivated,
see Plaintiff's Ex. F (Letter from Hagedorn to Roner of
11/6/93) at 1; see also Plaintiff’s Ex. G  Hagedorn had
“stopped,” Plaintiff’s Ex. F at 1, the conplaint process after
she | earned that Kingsbury was to undergo surgery for renoval
of the brain tunmor, see id. In Novenber of 1992, Hagedorn
notified Dean Romer that she did not wish to file any formal
charges agai nst Kingsbury “at this time.” Plaintiff’s Ex. G
at 9 (Mem from Hagedorn to Roner of 11/30/92).

Al t hough The Brown University Faculty Rul es and
Regul ations (“Brown Faculty Rules and Regul ations”) require
that a faculty nmenmber accused of sexual harassnent *“shal
receive a witten copy of the conplaint and the nane of the
person filing the conplaint,” Plaintiff’s Ex. FF!® (Excerpt
from Brown University Faculty Rul es and Regul ati ons) at 4,

Ki ngsbury did not |earn of Hagedorn's conplaint until April of
1993 when he was told orally of its existence by Professor
Baker, see Plaintiff’s Ex. F at 1; Plaintiff’s SUF Chronol ogy
at 1.

Hagedorn, in requesting reactivation of her conplaint in
November of 1993, indicated that she had heard that Kingsbury
bel i eved Brown’ s August 1993 decision not to allow himto
return to active service nust be due to her sexual harassnent

conpl ai nt and that he had begun tal ki ng about taking | egal

13 The court has designated two filings submtted by Plaintiff
(at the court’s request) after the March 11, 2003, hearing as
Plaintiff's Ex. EE and FF. Plaintiff’'s Ex. EE is Kingsbury’'s letter
to the court of March 18, 2003. Plaintiff’s Ex. FF is an excerpt
fromthe Brown University Faculty Rul es and Regul ati ons (“Brown
Faculty Rul es and Regul ations”).
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action against Brown. See Plaintiff’'s Ex. F at 2. She
related that as a result of Kingsbury's comments two nenbers
of the Music Departnent had tel ephoned her several tines and
urged her “to either file the conplaint or withdraw it ....”"
Id. One or both of these individuals also told her that
Ki ngsbury was spreading a runor that she was a ClI A i nformant.
See id. Thereafter, Hagedorn recounted, she had been *kept
mercilessly infornmed of every detail of Professor Kingsbury’'s
behavi or, including the fact that he had told several other
faculty nmenmbers and graduate students of the Miusic Departnent
(previously innocent of any connection between Professor
Ki ngsbury and nyself) of the ‘fal seness’ of ny charges agai nst
him” [1d. This alleged dissem nation of the existence of
her conpl aint by Kingsbury “infuriate[d],” id., Hagedorn, and
she interpreted his allegations that she was a liar and a Cl A
i nformant as vengeance for filing the conplaint against him
see id. Summarizing her reasons for the requested
reactivation, Hagedorn noted that Kingsbury had attained
“apparent health,” id., and had sl andered her by publicly
characterizing her as a “liar,” id., and stating that she was
“a "ClAinformant,’” id. There is no evidence that Brown took
any i mredi ate action regardi ng Hagedorn’s request.
The Prior Charge

On or about March 28, 1994, ** Kingsbury filed a charge of

Y Paintiff's Ex. R(Letter from Goulet to Gregorian of 4/4/94)
states that Kingsbury filed his conplaint with the State of Rhode
I sland Conmi ssion for Human Rights (“RICHR’) on March 28, 1994, as
does the Conplaint  32. However, Plaintiff’s SU- at 8 { 28, states
that Kingsbury's forner attorney filed the charge on March 24, 1994.
(Note: Plaintiff's SUF has two paragraphs nunbered “28". The court’s
citation here is to M1 28 on p. 8 of Plaintiff's SUF). Simlarly,
Plaintiff's SUF Chronol ogy fixes that date as being March 24, 1994.
The court uses March 28, 1994, above but recognizes that it could be

13



di scrim nation against Brown with the State of Rhode I sl and
Commi ssion for Human Rights (“RICHR"), charging that Brown had
failed to grant him a reasonabl e acconmodati on and t hat Brown
had di scrim nated agai nst himon the basis of his physical
disability. See Conplaint § 32; Plaintiff’s Ex. R (Letter
from Goul et to Gregorian of 4/4/94).
The Sexual Harassnment |nvestigation
Ni ne days later, on April 6, 1994, Brown University
Provost Frank G Rothman (“Provost Rothman”) wote to Hagedorn
and advi sed her that Brown was proceeding with the
i nvestigation of her conplaint. See Plaintiff’s Ex. S (Letter
from Rot hman to
Hagedorn of 4/6/94). In the letter, Provost Rot hman stated:
Since Professor Kingsbury did not assune active
teaching duties in Septenber of 1991 and has been on
medi cal | eave since that tinme, including the first
senester of the 1993-94 academ c year, the senester
you reinstated your conpl aint, your conplaint was not
actively investigated. Since is it is apparent that
Prof essor Kingsbury is seeking to return to active
duty at Brown University, | believe it is appropriate

to proceed with the investigation of your conplaint.
As other matters with regard to Professor Kingsbury

are also pending, it my be necessary to nove this
matter through different channels.

Plaintiff’'s Ex. S (bold added).

Al t hough the Brown Faculty Rul es and Regul ati ons provide
that the Provost “shall attenpt to resolve [a charge of sexua
harassnent against a faculty nenber] as pronptly as possible,”
Plaintiff’s Ex. FF at 4, and also that the faculty nenber

March 24, 1994. See n. 29.

% This charge was the basis for the conplaint filed in
Ki ngsbury |. See n.6.

14



shall be “informed in witing of the allegation ... [and]
shall receive a witten copy of the conplaint,” id., Kingsbury
did not receive witten notification of Hagedorn’s accusati on
until May 25, 1994, when he received a letter from Associ ate
Dean Newell M Stultz, see Conplaint § 16; Plaintiff’s SUF
Chronol ogy at 2 (entry for 5/27/94); Plaintiff’s Ex. L at 1
(Letter fromStultz to Kingsbury of 5/25/94). In that letter
Dean Stultz stated that the Provost had asked himto conduct
an investigation of Hagedorn’s 1991 conpl ai nt of sexual
harassment which had been “reactivated by Ms. Hagedorn on
Novenber 6, 1993."% ]1d. Fromthe face of the letter, there
is no evidence that Dean Stultz encl osed or otherw se provided
Ki ngsbury with a copy of Ms. Hagedorn' s conplaint. See id.

In concluding the letter, Dean Stultz assured Kingsbury
that his investigation would “be independent of, and
unaf fected by, any other proceedi ng between you and the
Uni versity that may be occurring.” |d. Besides the pending
charge before the RICHR, Kingsbury and Brown were al so
participating in nediation sessions conducted by the
Governor’s Conm ssion on Disabilities. See Plaintiff’'s Ex. 1;
see also Conplaint § 34. Those nediation sessions were held
on May 5, May 16, June 16, and August 1, 1994. See
Plaintiff’'s Ex. 1I.
The Repri mand

On July 29, 1994, Provost Rot hman sent Kingsbury a letter
“strongly” reprimanding himfor sexual harassnment based on

Ki ngsbury’s intermttent pursuit of “a romantic rel ationship

18 Kingsbury alleges in the Conplaint that Brown commenced the
i nvestigation on May 17, 1994. See Conplaint | 36.
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with Ms. Hagedorn ....”"' Brown’s Ex. 8 (Letter from Rothman
to Kingsbury of 7/29/94) at 2. As for Hagedorn’'s conpl ai nt
t hat Kingsbury had wongfully linked her to the CIA the
Provost stated that he accepted the conclusion of Dean Stultz
“that concrete evidence of inproper behavior is lacking with
respect to the allegations of a CIA connection,” id. at 3 he
“remai n[ed] troubled by this episode,” id. The Provost also
i nformed Kingsbury that a copy of the letter would be placed
permanently in the files of the Dean of the Faculty. See id.
The Rei nst at enent

On August 26, 1994, Dean Shepp notified Kingsbury that
Brown was prepared to reinstate himas an assistant professor
of Music for a three year termeffective from Septenber 1,
1994, through June 30, 1997. See Plaintiff’'s Ex. K (Letter
from Shepp to
KLngsbury of 8/26/94) at 1. Dean Shepp advi sed Kingsbhury
t hat:

Your reinstatenment assunes that you will performthe

17 As quoted by the Provost, Dean Stultz's report stated in part
t hat :

Ki ngsbury engaged in verbal conduct (including some witten
comuni cations) of a ronmantic nature regarding M. Hagedorn,
some of it (especially his letter of April 19) conming after
Ms. Hagedorn had nade apparent her disinterest in having a
romance with him and that this conduct, though lasting nost
evidently only two days (April 18-19, 1991), in its effect
created a hostile work environnent for her .... In fairness
to Professor Kingsbury, it is necessary to note here what he
did not do. He did not apparently touch M. Hagedorn at any
time (with the possible exception of a brief hand-holding in
Novenber, 1990) nor did he nake an explicit request for
sexual favors from her as a condition for her acadenic
success.

Brown’s Ex. 8 at 2 (internal quotation rmarks omtted).
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duties of a regular faculty nmenmber in the Departnent
of Music. You should devel op an independent program
of scholarship and research, and you should consult
the Criteria and Standards of the Departnent of Misic
to determne the basis on which your work wll be
j udged. You wll be expected to teach two courses
each senester to be assigned by Janes Baker, Chair of
the Music Departnent. Oher departnental duties and
responsibilities should also be discussed with the
Chair.

Plaintiff’s Ex. Kat 1. Kingsbury resuned his duties as an
assi stant professor of Music in Septenber of 1994.
The * 95 Revi ew

One year later, the senior faculty of the Departnment of
Musi ¢ conducted a review of Kingsbury s performance in the
areas of schol arship, teaching, and service. See Brown' s EXx.
2 (Mem from Baker to Kingsbury of 9/29/95) at 2. Their
opi ni ons are docunmented in an “Annual Review dated Septenber
29, 1995 (the “'95 Review’'), witten by Professor Baker. See
id. In terms of scholarship, the ‘95 Review stated that
Ki ngsbury had “produced a substantial anmount of scholarly
work,” id. at 2, since taking nedical |eave in 1991, see id.
but because nmuch of this work originated prior to the tine
peri od enconpassed by the ‘95 Review, the Departnment thought
that it was not feasible to assess his level of scholarly
productivity during the past year while he was holding a full-
time professorial appointnent, id. Accordingly, the
Departnment elected to “defer a detailed review of the
substance of [his] work,” id., noting that this was the
customary practice for first-year annual reviews, see id.

As for Kingsbury's performance in the classroom the *95
review noted that he had received m xed evaluations from

students with both positive and negative coments. See id. at
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2-3. His syllabi were deened by the senior faculty to provide
insufficient information, and copies of syllabi from other
courses offered at Brown were attached to the ‘95 Review as
model s for Kingsbury to follow See id. at 3. Because his
syl l abi and student evaluations indicated that he may not have
fully covered the subject matter or fulfilled the purposes of
the courses as set forth in the course descriptions, the ‘95
Revi ew stressed that he teach the subject matter as prescribed
by those descriptions. See id. at 3. Concern was al so
expressed about the | ow enroll ment which he had experienced in
Music 5, a course which “should have had a normal enroll ment
in the range of thirty to eighty students.” See id.

Regar di ng Kingsbury’'s service, the senior faculty
regi stered very serious concern in the ‘95 Revi ew about his
failure to devel op “effective working relationships with
faculty and staff either within or outside the Departnent.”
Id. at 4. They perceived the energence of a pattern in his
communi cations with faculty, staff, and admnistration in
whi ch instead of consulting with people who could answer a
question or otherw se resolve a concern, he had “fired off
menos, often sarcastic, angry, and accusatory in tone,
registering a conplaint.” 1d. The '95 Review concl uded that
“[b]efore we can give a positive evaluation of your teaching
and service, we would have to see substantial inprovenment over
the |l evel of your performance in these areas |ast year.” 1d.

Ki ngsbury found the opinions expressed in the ‘95 Review

“very sobering,” Brown’s Ex. 3 at 1, and responded to it on
Cct ober 9, 1995, in a nenorandum addressed to Professor Baker,
see id. Wiile “disagree[ing] with the particulars of sone of

the criticisms ...,” id., Kingsbury stated that he took to

heart what he perceived to be its main thrust, “nanmely your
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desire that | inmprove ny overall performance as a nmenber of
this departnment.”
| d. He al so expressed the hope that:
my performance and behavior as a nenber of this
departnment be understood in part with reference to the

constant changes in ny physical capabilities, many of
which figure promnently in ny self-inmge and t he ease

with which | conduct ny affairs. Prom nent anong
these are the changes -- noticeable to sone on a
weekly basis -- in my gait, ny balance, and above all

my speaki ng voi ce.

Id.
The Non- Renewal

|. The Music Departnment’s Recommendati on

In | ate Septenber and early October of 1996, the five
tenured nmenbers of the Miusic Departnent, Professors Shapiro,
Baker, Josephson, Subotnik, and Titon, conducted a
si mul taneous annual and reappoi ntment review of Kingsbury.
See Brown’s Ex. 4 (Mem from Shapiro to Kingsbury of 10/ 3/96)
at 1. On Cctober 3, 1996, they voted unani nously agai nst a
renewal of his contract. See id. Professor Shapiro, who was
then the departnental chairman, notified Kingsbury of this
deci sion in a nmenorandum
Excerpts from Shapiro’ s menorandum appear bel ow

Overal |, your performance has been well bel ow what we

expect of an assistant professor in the areas of
schol arshi p, teaching, and service that we evaluate

In sum we believe that neither the quality of your
scholarship nor the quantity of vyour publications
during the termof this appointnment is sufficient to
place you in or near the first rank of scholars
nati onwi de at the Assistant Professor |evel

[ Yfou have consulted mnimally, only by emil, and
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only to the extent of reiterating your view of howthe
course should be taught .... [T]he syllabi you handed
us for your courses this senester fall far short of
the standard set by the best exanples of syllabi in
our departnment and in simlar courses in other
departnments. Student response to your courses during
the 1995-96 academ c year is nore positive than in the
precedi ng year but still below what we would expect
from faculty in your position. Enrollnment in your
cl asses remains at the | ow end—sonetinmes significantly
bel ow- -what we have cone to expect when other faculty
teach the sane courses

Prof essor Baker reduced the |oad of departnental and
uni versity service expected of you and I have done the
sane since taking over the chair this sumer. It is
clear that this is in part due to the poor results you
achieved in other service projects that you undert ook

in the past two years .... Overall in the area of
service, as with the two others discussed above, you
have not satisfied our usual criteria for

reappoi nt ment.

Brown’s Ex. 4 at 1-3.
Ki ngsbury responded to Shapiro’ s nmenorandum on Cct ober
15, 1996. See Brown’s Ex. 5 (Mem from Kingsbury to Shapiro
of 10/15/96). He quoted from positive teaching eval uati ons by
hi s
students and noted that:
In my Misic and Language class, a mpjority of the
students ranked nme in the top two (of a five-point
scale) categories in all but one of the twenty-six
guesti ons. In my other class (The Concerto), a

majority of the students ranked nme in the top two
ranki ngs for every question

ld. at 1.
Addressing the claimthat the quality and quantity of his
scholarly work was insufficient to place himin the front

ranks of schol ars nationw de of his academ c rank, Kingsbury
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stated that since his brain surgery in October of 1991 he had
“presented invited |lectures at Clark, Dartrmuth, MGII,

Rut gers, Sarah Lawrence, Penn, and Wesleyan (I would invite
conparisons with other faculty).” Id. at 2. In addition,

Ki ngsbury al so offered

t hat :
On or about Septenber 26, 1995, Rose Subotnik ..
[told nme] that | had been unwi se in publishing ny
pi ece, “Shoul d Et hnonusi col ogy be Abol i shed?

(Reprise),” as it was, she said, an “attack” agai nst
Jeff Titon, and he is a very powerful figure ...

[I]t seens hard to escape the suspicion that your
recommendati on of non-renewal is linked to the fact
that the methodol ogical and theoretical critique
whi ch, as you point out, “had a significant inmpact on
the field when it was published,”!8 are [sic] now
inplicating the senior ethnonusicologist in this
departnment. Thus, in addition to the serious matter
of discrim nation on the basis of physical disability,
we are confronted here with the prospect of a striking
viol ation of academ c freedom

Wth regard to having nore scholarly things in print

as | told the Tenured Faculty on Septenber 17
there are bizarre circunstances concerning ny several
journal subm ssion[s], and | find it peculiar that the
tenured faculty could have heard of these bizarre
circunmstances and yet made no comment whatever -—-
either to doubt their veracity or to make note of the
extraordi nary circunstances -- in its report/
recomendation. The circunstances are these: over the
past year, the editors of three well-established

scholarly journals ... have received but refused to
consi der ny subm ssions. | have no know edge what ever
of why this mght be so .... To the best of ny

know edge, such circunmstances are wi t hout precedent in

8 The quoted |l anguage is fromProfessor Gerald M Shapiro’s
Cctober 3, 1996, menorandum i nform ng Ki ngsbury of the Misic
Department’s recommendati on that his contract not be renewed. See
Brown’'s Ex. 4 at 2.
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t he annals of Anerican academ a. | am di sappoi nted

the Tenured Faculty saw fit to, in effect[,; ignore

al together this extraordinary story.

Brown’s Ex. 5 at 1-3.

Ki ngsbury al so noted that in 1994 Assistant Professor
Carol Babiracki had been given a two year reappointnent to the
Musi ¢ Departnment even though she had “NEVER published a piece
of scholarly witing in a refereed journal.” [d. at 3. In
responding to the Departnent’s critical comrents regarding his

unpubl i shed manuscript, Ways of Hearing, Kingsbury quoted the

hi ghly enthusi astic comments he had received from Professor
Jane Cowan of Sussex University, United Kingdom See id. He
al so disputed that the favorable evaluations of his
scholarship as reflected in letters fromfaculty at other
institutions were, as described in Shapiro’s October 3, 1996,
menor andum “largely in response to [his 1988] book, * Misic,
Brown’s Ex. 4 at 2. To the

Tal ent, and Perfornmance’
contrary, Kingsbury stated that these |letters had been
solicited by himbecause the witers had seen and heard him
lecture in public since his hospitalization and it was for
that precise reason that he sought their support. See Brown’'s
Ex. 5 at 4. He concluded by asserting his belief that “the
negative recomendati on by the Tenured Faculty is not
warranted by the facts, and is indefensibly biased agai nst
both my physical disabilities and ny scholarly orientation.”
Id. at 5.

1. The Rejection by ConFRaT

On COctober 23, 1996, Brown’s Commttee on Faculty
Reappoi nt ment and Tenure (“ConFRaT”) nmet to consider the
recomendati on of the Departnent of Misic that Kingsbury not
be reappointed and that his contract be allowed to expire on
its ending date of June 30, 1997. See Brown’s Ex. 6 (M nutes
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of ConFRaT Meeting of 10/23/96). Professor Shapiro presented
the Departnment’s case to the ConFRaT. See id. at 2. In
response to a question as to whether Kingsbury was a
di stingui shed schol ar when he was hired in 1991, Shapiro
replied that “Kingsbury had published a brilliant book ...,”
id., two years earlier, but when he was hired he had no
position and had al nrost been rescued off the street by the
Departnent, see id. Respondi ng to anot her question as to
whet her Ki ngsbury had been warned about what was expected of
himat the time the was hired, Shapiro answered that Kingsbury
knew what was expected of him but he was not warned. See id.
Shapiro then noted that after Kingsbury’'s “accident there were
many changes in the way he did his job.” 1d.
The m nutes of the ConFRaT neeting indicate that the
Commi ttee nenbers asked further questions regarding
Ki ngsbury’s schol arship. According to the m nutes, after Dean
Kat hryn T. Spoehr, the Chairperson of the ConFRaT, asked
whet her Ki ngsbury’s Ethnonusi col ogy paper and two ot her papers
had been accepted for
publ i cati on:
Prof essor Shapiro replied that although Kingsbury has
had one book that was really super and continues to
attract readers, the issue is why no one currently
will publish his work. The reason for this, he
bel i eves, is that Kingsbury’ s work i s not publishabl e-
-that it |looks |like that of a conposer, not a schol ar-
-it has no argunent and it |acks rigor. Pr of essor
Rosenbl um commented that Professor Shapiro was
describing a dramatic shift from soneone who coul d do
schol arshi p, but cannot any |onger. He was in
agreenent with her statenent.
Brown’s Ex. 6 at 3 (bold added) Somewhat later in the
meeti ng, Shapiro was again asked which of Kingsbury’'s “current

wor k” had been published. [d. at 4. *“Professor Shapiro
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responded that the Ethnonusicol ogy piece was published, adding
that is all Kingsbury has done--publish one piece,” id., and

that it was “not up to Departnment standards, [although]
Ki ngsbury did get it into the best journal, which was great,”
id.

Shapiro was asked “to address Kingsbury’s ‘conspiracy’
theory.” Brown's Ex. 6 at 3. He responded that:

thi s has been so enbarrassing to hi mbecause Ki ngsbury

has totally unsubstantiated ideas and inplies that it

is the Departnment’s efforts which keep him from bei ng
publ i shed; he enphasi zed that no one is responding to

Ki ngsbury’s manuscri pts.
|d. Dean Spoehr asked Shapiro if this was because the
manuscri pts were not ready. The m nutes reflect that
Shapiro repli ed:

that it was because of the nature of the manuscripts

[ Shapiro] said that Kingsbury was inplying that

t he Departnent was preventing his articles from being

published by telling editors of various journals not

to respond.
| d.

Prof essor Zierler, a nenber of the ConFRaT, observed that
Shapiro had repeatedly used the word “enbarrassed” in
reference to Kingsbury and asked himnot to speak so
hyperbolically. See id. Shapiro replied that he would
accommodat e her request, and
in an apparent further response to her comments:

He related that after Kingsbury' s catastrophic

acci dent, he was the one who encouraged himto return

to work even though other departnment nenbers did not
want him back .... He enphasized that through it al
he did whatever he could to help Kingsbury adjust,

addi ng that al though he may have overstated hinself to
ConFRaT out of nervousness he has not overstated the
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facts. He said that Kingsbury’ s surgery has changed
hi m physically, intellectually, and enotionally.

| d.

Shapiro told the ConFRaT that Kingsbury’'s teaching did
not “even cone close to neeting Departnment standards.” [d. at
4. \When asked if the teaching eval uati ons were based on the
fact that Kingsbury had | ow enrollnments in his courses,
Shapiro “replied affirmatively, explaining that MJ5 usually
had 60 to 80 students, but that Kingsbury teaches 5.7 Brown’s
Ex. 6 at 4. The m nutes then reflect the follow ng:

Prof essor Frei berger noted that [Kingsbury] had 25
students during the Spring senester of ‘96. Professor
Shapiro replied that it was getting better, from5 to
25, but not nearly strong enough, addi ng that he woul d
call Kingsbury' s teaching acceptable for | ast semester
only, but said one out of four senmesters is not quite
good enough. Dean Marsh, noting that recovery froman
injury such as Kingsbury's takes quite a long tine,
observed that he seens to be inproving in many aspects
of his performance. Professor Shapiro replied that if
Ki ngsbury was starting now, what is being reviewed
woul d be quite different. Dean Marsh noted that it
takes a long while after such surgery to judge ful
recovery. Dean Spoehr replied that it has been four
years since his surgery. Professor Shapiro said that
it was only | ast senester that he really worked on his
schol arship, received good responses, and taught
cl asses that were fair to students, but he had done
very little service work.

‘Q

Af t er Shapiro was excused, the ConFRaT heard fromKi ngsbury.
See id. Ki ngsbury stated that he wi shed to take exception,

w t hout seeming to be resentful, to the Departnent’s statenent

t hat they
had of fered hi m support and encouragenent. See id. at 4-5.

He expl ained that since [returning] to active status,
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he ha[d] never heard a coment of encouragenment or

admration from anyone on the Brown faculty, and said

that while he was on nedical | eave he received a nmeno
whi ch stated, in effect, that he was a | ost cause. He

al so rel ated that he was the recipient of inter-office

e-mai |l which was printed out and left in his mail box.

He said this mail contained very lurid and graphic

comment s about his physical disabilities.
Brown’s Ex. 6 at 5.

Def endi ng his academ c¢ performance, Kingsbury noted that
“this past Spring ... the student evaluations were euphoric,
if not ecstatic.” 1d. He stated that he had never received a
maj ority of negative eval uations, yet the Departnment wote
t hat he was an i nadequate teacher. See id.

In the course of responding to a request to comment on

his manuscript Ways of Hearing, Kingsbury related that he had

submtted it in rough formto Wesleyan Press, but had received
a negative response which characterized the book as an attack
agai nst anot her ethnonusicol ogist. See id. He also stated
that he had submtted it to a goodly nunmber of presses, but
that they would not read it and that this left himtroubled
and feeling that sonmething was am ss. See Brown’s Ex. 6 at 5.
He noted that Professor Jane Cowan, a professional schol ar,
had commented favorably on the manuscript. See id.

After Kingsbury was excused, the ConFRaT consi dered
whet her to accept the Department’s recomrendati on. Wt hout
attenpting to set forth all that the mnutes reflect
concerning that discussion, the foll ow ng excerpts shed |ight
on the ConFRaT's five to four vote against accepting the Misic
Departnment’s
reconmendati on.

Prof essor Freiberger said it was his own personal
feeling that Kingsbury should be given a chance over
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t he next couple of year[s] to see what he can do, that
ConFRaT cannot ignore his disability. Dean Spoehr
asked what ConFRaT would do if Kingsbury did not have
a disability. Dean Marsh noted that this was a
reappoi ntnment, not an up or out situation. Professor
Ying said that everything nust be taken into
consi deration--that a reappointnent i s based mai nly on
t he eval uation of the potential. Dean Marsh said that
ConFRaT had no know edge of what kind of recovery
Ki ngsbury could make in the next few years

Prof essor Denni ston said she was troubl ed by what was
going on with the other nenmbers of the Departnent--
that there was a | ot of personal aninosity, which nmade
her very uneasy.

Dean Sacks said there were several things that
occurred to him while Kingsbury was speaking: his
neur ol ogi cal rel earning, that Professor Shapiro noted
Ki ngsbury was getting better .... [Dean Sacks] said
the Departnent’s presentation seenmed odd: that they
said that they were trying to help Kingsbury while
secretly sending e-mails about getting him out

Dean Marsh noted that with a neurological injury such
as Kingsbury’'s, personality change was not uncommon- -
that there is nmuch relearning that goes on and sone
change in personality is likely .... Dean Sacks
observed that Kingsbury’'s scores were not terribly
hi gh but that a nunber of student eval uators said that
he was brilliant .... Dean Estrup said he was worri ed
because even if ConFRaT found a way to keep
[ Kingsbury] for a few years, Kingsbury did not have a
chance in the Miusic Department. Professor Zierler
added that if ConFRaT supported the recommendation,
this would be a case where the person is msled to
believe they are terrible, when that is not what
ConFRaT thinks .... Prof essor Ying said he believed
that at this point Kingsbury has the potential, and
that the two-year reappoi ntment woul d send t he nessage
t hat ConFRaT is not conpletely satisfied. Dean Estrup
replied that in supporting Kingsbury, ConFRaT is
sendi ng the nessage that the Departnent, who are the
experts, are not judging by their usual standards ....

Brown’'s Ex. 6 at 6-7.
[11. The Provost’'s Deci sion

27



On Novenmber 21, 1996, Provost Janes E. Ponerantz notified
Dean Spoehr that he had deci ded that Kingsbury' s contract
woul d not be renewed when it expired on June 30, 1997. See
Brown’s Ex. 7 (Mem from Ponmerantz to Spoehr of 11/21/96).
Provost Ponerantz stated that he based his decision “primarily
on the merits of the dossier that ConFRaT considered.” |d.
at 1. He indicated that he had also “given secondary
consideration to i ndependent information ...,” id., which he
had ascertai ned bore on matters that the ConFRaT consi dered
and to earlier matters involving Professor Kingsbury’s
enpl oynent at Brown of which the ConFRaT was not aware, see
id.

As expressed by the Provost, the reasons for his
deci sion, were: 1) that “the quantity and quality of
[ Kingsbury’s] scholarly work falls short of the standard we
expect at Brown,” id.; 2) that “the evaluation of his
teachi ng, including the nunber of students taking his courses,
is less favorabl e than our standards demand,” id.; 3) “that
t hrough the witten materials Professor Kingsbury submtted to
ConFRaT and t hrough his comments before them | ast nonth,
Prof essor Ki ngsbury conveyed the strong inpression that his

Musi ¢ Departnental faculty coll eagues have interfered with his

9 Al though Brown argues in its nmenorandumthat the University
Provost “did not consider Kingsbury's service ...,” Mnorandum of Law
in Support of Mtion for Summary Judgrment (“Brown’s Mem”) at 5
(citing Brown’s Ex. 7 (Mem from Ponerantz to Spoehr of 11/21/96)),
when he determ ned that Kingsbury's contract should not be renewed,
the court finds no support for that statement in Brown’'s Ex. 7. To
the contrary, it seens highly likely that the dossier included the
noti ce to Kingsbury that the Misic Department was recommendi ng t hat
his contract not be renewed, see Brown’s Ex. 4 (Mem from Shapiro to
Ki ngsbury of 10/3/96). The penul ti nate paragraph of that notice
concl uded by stating: “Overall in the area of service ... you have
not satisfied our usual criteria for reappointment.” |d. at 3.
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efforts to publish his scholarly work,” Brown’s Ex. 7, that
“Professor Kingsbury conveyed this allegation directly to at

| east one student in his Departnment,” id., that “[a]n

i nvestigation conducted by ny office has reveal ed that the
journal editors to whom Professor Kingsbury submtted
manuscri pts report no contact or other formof interference by
Prof essor Kingsbury's Brown col | eagues in the publication
process,” id. at 1-2, and that as a result of this

i nvestigation the Provost had concluded “first, that

[ Kingsbury’s] difficulty in getting his current manuscripts
published is a reflection on the quality of those nmanuscripts,
and second that Professor Kingsbury would allege so serious a
charge against faculty nmenbers in his Departnment nmakes ne
guestion his judgnent and his collegiality,” id. at 2; and 4)
t hat Kingsbury had been repri manded on July 29, 1994, for an

i nci dent of sexual harassnment in 1991, see id.

Near the end of the nmenorandum Provost Ponmerantz, while
noting that “the matters of Professor Kingsbury' s publications
and the 1991 incident [were] not insignificant,” Brown s EXx.
7 at 2, repeated that “the primary basis,” id., of his
determ nati on was Kingsbury's scholarly performance. Fromthe
context of the menorandum one may reasonably concl ude that
“the matter[] of Professor Kingsbury' s publications,” id.,
refers to the allegation that Kingsbury’'s coll eagues
interfered with the publication of his works and does not
refer to the “quantity and quality,” id. at 1, of his
publications. The latter considerations are clearly included
in the “scholarly work,” id., which the Provost found wanting
and which he cited as the first reason for his decision not to
renew Ki ngsbury’s contract, see id.

The Present Charge
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On May 28, 1997, Kingsbury filed a second charge of
di scri m nati on agai nst Brown with the R CHR and the Equal
Empl oynment QOpportunity Comm ssion (“EEOC’). See Brown’s SUF

1 33; Response to Brown’s SUF | 33; Conplaint § 2. He
all eged that Brown’s refusal to renew his contract was ill ega
di scrim nation based on his disability and retaliation for
filing a prior charge of discrimnation. See Conplaint 1 2,
47, 50, 60; Brown’s SUF T 33; Response to Brown’s SUF § 33. A
Notice of Right to Sue (the “Notice”) was issued by the EEOC
on Decenber 7, 2001. See Conplaint § 2; Brown’s SUF | 33;
Response to Brown’s SUF f 33.
Travel

Ki ngsbury filed the Conplaint in the present action on
February 4, 2002, which was within ninety days of his receipt
of the Notice. Thus, the action was tinely filed. See 42
U S C § 2000e-5. Brown filed Defendant’s Motion for
Summary Judgnent (the “Motion”) on January 31, 2003. The
court conducted a hearing on the Mdtion on March 11, 2003.
Fol l owi ng that hearing, the court requested that the parties
provide certain additional information relative to the
exhi bits which had been filed. See Letter fromMartin, MJ.,
to Little and Kingsbury of 3/14/03. After receiving the
responses from Ki ngsbury on March 20, 2003, and from Brown’s
counsel on March 24, 2003, the court took the matter under
advi senent .

Summary Judgnent Standard

When determ ning a notion for sunmary judgnent, a court
must review the evidence in the Iight nost favorable to the
nonnmovi ng party and nust draw all reasonable inferences in the
nonnmovi ng party's favor. See Mesnick v. Gen. Elec. Co., 950
F.2d 816, 822 (1st Cir. 1991); Giggs-Ryan v. Smth, 904 F.2d
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112, 115 (15t Cir. 1990).

Sunmary judgnent is appropriate only if “there is no
genui ne issue as to any material fact” and “t he noving
party is entitled to a judgnent as a matter of l[aw”
Fed. R Civ.P. 56(c). “A dispute is genuine if the
evi dence about the fact is such that a reasonable jury
could resolve the point in the favor of the non-noving
party. A fact is material if it carries with it the
potential to affect the outcone of the suit under the
applicable law.” Sanchez v. Alvarado, 101 F.3d 223,
227 (1st Cir.1996) (internal quotations and citations
omtted).

The nmoving party “bears the initial responsibility of
informng the district court of the basis for its
nmotion, and identifying those portions of [the record]
which it believes denonstrate the absence of a genui ne
issue of material fact.” Celotex Corp. v. Catrett,
477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). “Once the nmoving party has properly supported
[its] motion for summary judgnent, the burden shifts
to the nonnoving party, with respect to each issue on
which [it] has the burden of proof, to denonstrate
that a trier of fact reasonably could find in [its]
favor.” DeNovellis v. Shalala, 124 F. 3d 298, 306 (1st
Cir.1997), citing Celotex, 477 U S. at 322-25, 106
S.Ct. 2548. I n opposing summry judgnent, the
nonnmoving party “my not rest upon the nere
al l egations or denials of [the] pleading, but nust set
forth specific facts showing that there is a genuine
issue” of material fact as to each i ssue upon which he
or she would bear the ultimate burden of proof at
trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
256, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) (internal
quot ations, citation, and alteration omtted).

Santi ago- Ranps v. Centennial P.R. Wreless Corp., 217 F.3d 46,
52-53 (1st Cir. 2000)(alterations in original).
Di scussi on

The Di scrimnation Claim Count 1

Ki ngsbury’s discrimnation clainmed is based on Brown’s
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failure to renew his three year teaching contract. See
Conpl ai nt 9§ 47, 49-50. He alleges that Brown unlawfully
di scrim nated agai nst himon the basis of his disabilities.
See id. T 47.

| . Applicable Law

To make out a disability discrimnation claim under
the ADA, a plaintiff must prove by a preponderance of
the evidence (1) that [he] was disabled within the
meaning of the ADA;, (2) that, wth or wthout
reasonabl e accommdati on, [he] was able to performthe
essential functions of [his] job (in other words, that
[he] was “qualified”); and (3) that the enployer
di scharged [hin] in whole or in part because of [his]
disability.

Chanpagne v. Servistar Corp., 138 F.3d 7, 12 n.4 (1%t Cir.
1998) (citing Equal Enploynent Opportunity Commin v. Anego,
Inc., 110 F.3d 135, 141 n.2 (1st Cir. 1997)).

The court views Kingsbury’'s claimthat Brown wongfully

failed to renew his contract as equivalent to an unl awf ul
termination claim?2 Hence, it is governed by the burden-
shifting analysis set forth in MDonnell Douglas Corp. v.
Green, 411 U. S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). 2%

20 Brown agrees that Kingsbury's discrimnation claimshould be
treated as “[a] claimof discrimnatory termnation.” Brown’s Mem at
6.

2 Arguably, the burden shifting paradi gmof MDonnell Dougl as
shoul d not be applied to this case because the “essential functions”
of Kingsbury's position, which Brown contends he was unable to
adequately perform see Brown's Mem at 8 n. 3, were fornulated only
after his attorney had sent Brown a denand letter, and there is some
evi dence that at |east one individual directly involved in defining
t hose “essential functions,” Professor Josephson, harbored
discrimnatory animus towards Kingsbury, see Plaintiff's Ex. O X
G ven the close relationship anmong the senior faculty menbers of the
Department, Josephson’s ani mus may have i nfected Baker and Shapiro,
see Plaintiff's ExX. X; Brown’s Ex. 14 at 1-2; see al so di scussion at
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See Marcano-Rivera v. Pueblo Int’l, Inc., 232 F.3d 245, 251
(1st Cir. 2000).
The basic McDonnel |l Douglas analysis is well known:

[A] plaintiff who suffers from a disability makes
out a prima facie case of enploynent discrimnation by
denonstrating that [he] is a nmenber of a protected
group who has been denied an enpl oynent opportunity
for which [he] was otherwi se qualified. Such a
showing gives rise to an inference that the enployer
discrimnated due to the plaintiff’s disability and
pl aces upon the enpl oyer the burden of articulating a
| egitimate, non- discrimnatory reason for the adverse
enpl oynment deci si on. This entails only a burden of

41-42 regarding the adverse inference which can be drawn from
Shapiro’s statements to ConFRaT. The McDonnell Douglas framework is
general ly used when there is no direct evidence of discrimnatory
aninmus. See H gagins v. New Balance Athletic Shoe, Inc., 194 F.3d 252,
263 (1%t Gr. 1999); Laurin v. Providence Hosp., 150 F. 3d 52, 58 (1°
Cr. 1998) (“Absent direct evidence that the Hospital harbored a
discrimnatory aninus in maintaining that shift-rotati on was an
“essential [job] function,’” Laurin had no option but to resort to the
fam|iar MDonnell-Douglas burden-shifting paradigmto establish a
circunstantial case.”)(alteration in original); Hodgens v. Cen.
Dynamcs Corp., 144 F.3d 151, 160 (1t Gr. 1998)(“We ... hold that,
when there is no direct evidence of discrinination, the MDonnel
Dougl as burden-shifting framework applies to clains that an enpl oyee
was di scrimnated against for availing hinself of FM.A-protected
rights.”); QGuz v. MAlister Bros., Inc., 52 F. Supp.2d 269, 279 n.58
(D.P.R 1999) (noting that in Laurin the court used the MDonnel
Dougl as “burden-shifting framework because it had to determ ne

whet her the enpl oyer had a discrimnatory ani mus when it defined the
essential functions of plaintiff’'s position and because there was no
direct evidence of this aninus.”); cf. Laurin, 150 F.3d at 58
(noting, in contrast to Kingsbury's circunstances, that “[plaintiff]
failed to adduce conpetent evidence that her inmedi ate supervisors

pl ayed a meani ngful role in the subsequent Hospital decision to deny
t he requested accommodati on and di scharge her.”).

Brown asserts that the MDonnell Douglas franework applies, see
Brown’s Mem at 6, and Kingsbury appears to concur, see Plaintiff’s
Menorandum of Law (“Plaintiff’s Mem) at 1. Wile the issue is not
free fromdoubt, given the limted amount of direct evidence of
di scrimnatory ani mus, the court concludes that utilization of the
McDonnel | Dougl as framework is the better course here.
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producti on, not a burden of persuasion; the task of
proving discrimnation remains the plaintiff’s at all

tinmes. Once such a reason energes, the inference
raised by the prima facie case dissolves and the
plaintiff is required to show ... that the enployer’s

proffered reason is a pretext for discrimnation.

ld. (quoting Dichner v. Liberty Travel, 141 F.3d 24, 29-30 (1s
Cir. 1998))(citations and footnote omtted). The Suprene

Court reaffirmed this analytical framework in Reeves v.
Sanderson Plunbing Products, Inc., 530 U. S. 133, 142, 120
S.Ct. 2097, 2106, 147 L.Ed.2d 105 (2000). In Reeves, the

Court clarified that once a plaintiff has established a prim

faci e case and the enployer has put forward a

nondi scrim natory justification:

al t hough the presunption of discrimnation “drops out
of the picture” once the defendant neets its burden of

production, the trier of fact nmay still consider the
evidence establishing plaintiff’s prima facie case
“and inferences properly drawn therefrom ... on the
issue of whether the defendant's explanation is
pr et extual .”

Marcano-Rivera v. Pueblo Int'l, Inc., 232 F.3d at 251 (1st Cir

2000) (quoting Reeves, 530 U. S. at 143, 120 S.Ct. at 2106).

The holding in Reeves allows an enpl oyee to establish the

di scrimnatory notives of his enployer by making “a
substantial showing that [his enployer’s] explanation was

fal se.” Reeves, 530 U.S. at 144, 120 S.Ct. at 2107. The
Court explained: “[l]t is permssible for the trier of fact to
infer the ultimate fact of discrimnation fromthe falsity of
t he enpl oyer’s explanation.” 1d. at 147, 120 S.C. at 2108;
accord Fite v. Digital Equip. Corp., 232 F.3d 3, 7 (1t Cir.
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2000) (“‘[T]lhe falsity of the enployer’s explanation my
permt the jury to infer a discrimnatory notive but does not
conpel such a finding.”)(quoting Reeves, 530 U.S. at 147, 120
S.Ct. at 2108).

Il. Prima Facie Case

As a prelimnary matter, the court addresses Brown’s
argunment, raised in a footnote, that Kingsbury cannot
establish the elements of a prim facie case. See Brown’s
Mem at 8 n.3. Relying upon the ADA's definition of a
qualified individual with a disability as “an individual wth
a disability who, with or w thout reasonabl e accommodati on,
can performthe essential functions of the enploynment position
t hat such individual holds or desires,” 42 U S.C. 8§ 12111(8),
and the fact that Kingsbury bears the burden of show ng that
he can performthe essential functions of his job, see Gllen
v. Fallon Anbul ance Serv., Inc., 283 F.3d 11, 24 (1st Cir.

2002), Brown asserts that Kingsbury “would be unable to neet

this burden because he was unable to adequately performtwo of
t he essential functions of his position, teaching and

schol arship,” Browmn’s Mem at 8 n.3. Brown notes Gllen’'s

hol ding that “[i]n deciding whether a specific job function is
essential or marginal, courts nust pay heed ‘to the enployer’s
judgnent as to what functions of a job are essential, and if
an enpl oyer has prepared a witten description before
advertising or interview ng applicants for the job, this
description shall be considered evidence of the essenti al
functions of the job.” Gllen, 283 F.3d at 25.

The heed which this court should pay to Brown’s Ex. 1
(Essential Functions Statenment) is considerably reduced by
several factors. The Statenment was created after Kingsbury
was hired, and it goes well beyond the requirenments or
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principal duties of the position as expressed in two earlier
Brown docunents. See Plaintiff’'s Ex. U (Faculty Position

Aut hori zation of Oct. 1990); Plaintiff’'s Ex. L at 2 (Letter
from Shepp to Kingsbury of 8/ 30/93). The Essential Functions
Statenment was created as a result of the demand letter from
Ki ngsbury’s attorney seeking reinstatenent and reasonabl e
accommpdati on. The Statenent is largely the product of five
i ndi viduals, see Plaintiff’'s Ex. O and there is sone evidence
t hat one of those individuals (Josephson) harbored

di scrim natory aninmus towards Kingsbury. Finally, the tasks
were drafted by these individuals with Kingsbury specifically
in mnd and, therefore, it cannot be assuned that the tasks
constitute an objective statenent of the requirenments of the
position.

I n any case, even if teaching and schol arship are
“essential functions” of Kingsbury's position, see Brown's
Ex., Kingsbury Dep. of 11/18/02 at 51 (agreeing “that as an
assi stant professor it would be ex[pec]ted that [he] would
produce substantial[] scholarly or creative work of the
hi ghest quality in order to obtain a position of national and
international prom nence in [his] field”), this court rejects
Brown’s contention that Kingsbury cannot show that he was able
to performthose functions “wth or without a reasonable
accommodation ...,” 42 U S.C. § 12111(8), and also rejects
Brown’ s contention that he cannot show a basis to doubt
Brown’s stated reasons for not renewing his contract. In
brief, as to the fornmer contention, the court finds the fact
t hat Kingsbury performed the duties of an assistant professor
of nmusic from at | east Septenmber of 1994 through June of 1997
to be a sufficient showing for purposes of a prima facie case.

As to the latter contention, the court’s reasons for rejecting
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it are set forth in the body of this Report and
Recommendation. In sum the court disagrees with Brown’s
contention that Kingsbury would be unable to establish a prim
faci e case.

[11. Issue

Brown posits that the issue presented by the instant
Motion (relative to the discrimnation claimalleged in Count
1) is “whether Kingsbury can nmake a substantial show ng that

the Provost’s reasons for the decision not to renew his

contract were false.” Brown’s Mem at 7 (citing WIllians v.
Rayt heon, 220 F.3d 16, 19 (1%t Cir. 2000)). The court agrees.
The court al so agrees that Kingsbury’'s discrimnation claim
must fail as a matter of lawif there is no basis provided
upon which the trier of fact can infer discrimnatory notives.
See id. (citing Giel v. Franklin Med. Ctr., 234 F.3d 731, 733
(1st Cir. 2000)).

V. Brown’s Argunent

Brown asserts that this action “mrrors” Giel, 234 F.3d
731, in that no reasonable jury could disbelieve the non-
di scrim natory reasons asserted by Brown for not renew ng
Ki ngsbury’s contract, see Brown’s Mem at 7 (citing Giel at
732), and that Kingsbury’'s evidence does not provide a
reasonable jury any basis to doubt that Brown’ s notive for
that action was a genuine concern about Kingsbury' s abilities,
see id. at 7-8 (citing Griel at 733 and Marcano-Rivera v.
Pueblo Int’l, Inc., 232 F.3d 245, 252 (1st Cir. 2000)(affirmng
the grant of defendant’s notion for judgnment as a matter of

| aw at the close of the evidence where enployer introduced
evidence of legitimte reasons for term nation and plaintiff
failed to contradict such evidence.)). Stated differently,

Brown contends that even if Kingsbury can establish a prim
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facie case of discrimnation, his claimfails because he can
point to no potentially adm ssible evidence to show that the
reasons offered by Brown for non-renewal of his contract were

false. See Brown’s Mem at 8 (citing Cardona v. United Parcel

Service, 79 F.Supp.2d 35, 40 (D.P.R. 2000)(citing Cardona
Jimenez v. Banconerico de Puerto Rico, 174 F.3d 36, 41 (1st

Cir. 1999)(stating that the burden of proof is nodest in

di scri m nati on case)).

V. Reasons for Non- Renewal

As detailed nore fully in the Facts portion of this
Report and Recommendati on supra at 26-27, the Provost cited
four reasons for the non-renewal of Kingsbury's contract: 1)
i nadequat e schol arship, 2) inadequate teaching, 3) Kingsbury’'s
strong conveyance of the false inpression that his coll eagues
in the Music Departnent had interfered with the publication of
his scholarly works, and 4) the sexual harassnent reprimand.
See Brown’s Ex. 7. The court exam nes these reasons.

A. | nadequate Schol arship

The Provost deened the first of these reasons, inadequate
schol arship, as the “primary basis of [his] determ nation

" Brown’s Ex. 7 at 2. In stating that “both the quantity
and quality of [Kingsbury’'s] scholarly work fall[] short of
t he standard we expect at Brown,” Brown's Ex. 7, and that
“[Kingsbury’ s] difficulty in getting his current manuscripts
published is a reflection on the quality of those manuscripts

., id. at 2, the Provost, in effect, adopted the position

of the Music Departnent, see Brown’s Ex. 4, as expressed by
Pr of essor Shapiro before the ConFRaT, see Brown’s Ex. 6 at 2-
4. Shapiro told the ConFRaT that “the issue is why no one
currently will publish [Kingsbury s] work,” id. at 3, and

procl ai med his belief that “Kingsbury' s work is not
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publ i shable,” id.

Yet, at the tinme the Provost issued his decision, he knew
(or it can reasonably be inferred that he knew) the follow ng
facts. First, Kingsbury in 1988 had published a book, Misic
Talent, and Peformance: A Conservatory Cultural System (1988,

Tenpl e University Press). See Brown’s Ex. 10; Affidavit of
Henry Kingsbury (*“Kingsbury Aff.”) § 1. Second, Shapiro had
descri bed the book as “brilliant,” Brown’s Ex. 6 at 2, and
having had “a significant inmpact on the field when it was
published ...,” Brown’s Ex. 4 at 2. Third, Kingsbury had
publ i shed in 1991 an article, "“Sociological Factors in

Musi col ogi cal Poetics,” id.; see also Brown Ex. 6 at 4, 10 at

2, in Ethnonusi col ogy, 2> whi ch Shapiro descri bed as being “the

best journal,” Brown’s Ex. 6 at 4. Fourth, Kingsbury’'s
article “Should Ethnonusi col ogy Be Abolished? (Reprise)” had
been accepted for publication in Ethnonusicol ogy, see Brown’s
Ex. 2 at 4, and that this would be his second piece in “the
best journal,” Brown’s Ex. 6 at 4. Fifth, during his tinme at
Brown Kingsbury had witten an entire six-chapter book

manuscri pt entitled Ways of Hearing and had submtted it for

publication, although it had not yet been accepted.?® See

22 The court reaches this concl usion based upon information
contained in the followi ng exhibits: Brown’s Ex. 6 at 2 (noting that
Ki ngsbury has published “a piece” in 1991); Brown’s Ex. 10 at 1
(Kingsbury's QurriculumVitae reflecting publication of the article
in 1991 in Et hnonusi col ogy) .

22 Kingsbury’s col | eagues in the Misic Department believed the
manuscript to be “problematical on several counts,” Brown's Ex. 4 at
2, and “far frombeing in a finished, publishable state, and
desperately need[ing] a rigorous process of revision and editing,”
id. However, in light of all the circunstances in this case
particularly the fact that shortly after the Provost’s decision two
nore of Kingsbury's articles were accepted for publication, see
Plaintiff's SUF § 9, Kingsbury' s response to these negative comrents
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Plaintiff’s SUF § 10; Brown’s Ex. 4 at 2; Brown’s Ex. 5 at 3.
Si xth, Kingsbury' s review of “Heartl|land Excursions:

Et hnonusi col ogy Refl ecti ons on Schools of Misic” by Bruno
Nett| had been accepted for publication by Notes, a

publ i cation conceded by Shapiro to be “prestigious.” Brown's
Ex. 4 at 2. Seventh, within the previous ten days Provost
Ponerantz had been informed by Dean Stultz that Janmes Cowdery,
the editor of Ethnonusicol ogy, “knows and |ikes [Kingsbury’s]
work and has in fact agreed to publish HK s recent

subm ssion.”? Brown’s Ex. 9 (e-mail from Stultz to Pomerantz

shoul d not be di sm ssed out of hand:

[While the Ways nmanuscript is not veneered, it is a
totality sufficiently developed for presentation, sonething
which is of considerable significance in the context of the
department’s own standards and criteria for promotion and

r eappoi nt nent ce [My \Ways nmanuscr i pt is far nor e
advanced, in every respect, than was the relatively ragtag

manuscript that secured the contract resulting in Misic,
Tal ent, and Perf ornmance.

Brown's Ex. 5 at 3-4. Regarding that earlier work, Kingsbury notes
t hat:

My book was published only after having been submtted to at
least four different publishing conpanies, and submtted to
at least seven substantial text-revisions over a period of
about four vyears. The fact that ny book went through
numerous revisions before its final publication is not
considered as a drawback to the book in any way; the
phenonenon of multiple revisions prior to publication is
very common in the publishing of scholarly books. This is
common know edge among experi enced book aut hors.

Ki ngsbury Aff. T 1.

24 The “recent subm ssion” was “Shoul d Et hnonusi col ogy [B] e
Abol i shed (Reprise),” which was published in 1997 in vol. 41 #2 of
Et hnorusi col ogy. See Plaintiff’'s Ex. EE (Letter from Ki ngsbury to
Martin, MJ., of 3/18/03); see also n.13. The court observes that
descri bing as “recent” a subm ssion apparently nade two years
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of 11/11/96) at 1. Eighth, Carol M Babiracki, an assi stant
professor of nusic in the Music Departnment, who was initially
hired as an instructor in Music in 1988 and pronoted to
assi stant professor effective January 1, 1991, had been
appointed to a three year termfromJuly 1, 1991, to June 30,
1994, see Affidavit of Janmes Baker (“Baker Aff.”) 1 2, even
t hough she had not published anything in a peer- reviewed
scholarly periodical, see Plaintiff’'s Ex. M (Mem from Titon
to Shapiro of 11/5/96) at 2; Plaintiff’s SUF f 13; Kingsbury
Aff. § 5, Browmm’s Ex. 5 at 3.

The foregoing creates sonme doubt as to the veracity of
the Provost’s statenents regardi ng Kingsbury' s allegedly
i nadequat e schol arship, especially facts seven and ei ght.
Conpare Marcano-Rivera v. Pueblo Int’l, Inc., 232 F.3d 245,
252 (1st Cir. 2000) (“[P]laintiff offers no evidence that other
simlarly situated enpl oyees w thout physical disabilities

were treated differently with regard to their
classification.”); Randlett v. Shalala, 118 F.3d 857, 863 (1st
Cir. 1997)(“[T]here is no showi ng that in denying

[plaintiff’s] request, [defendant] was departing fromits
usual practice.”). Regarding Professor Babiracki, Brown
argues that there were significant differences between her and
Ki ngsbury, see Brown’s Mem at 10-11; Baker Aff., and that the
renewal of her contract cannot be taken as evidence that

Brown’s stated reasons for non-renewal (primary of which was

earlier, see Brown's Ex. 2 at 2; Brown's Ex. 4 at 2, suggests

(assumi ng the description was M. Cowdery’s and not Dean Stultz) a
concept of tine which is peculiar to the world of academ c journals.
However, this oddity does not otherw se detract fromthe significance
of this evidence which substantially rebuts the clai mnade by

Prof essor Shapiro before the ConFRaT that Kingsbury’s work was not
publ i shabl e.
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his “scholarly performance,” Brown’s Ex. 7 at 2, were false.
The court di sagrees.

If a claimof disparate treatnment is based on evi dence
conparing the plaintiff to other enployees the
conpared individuals nmust be “‘simlarly situated in
all material respects.’” Rodriguez-Cuervos v. WAl-
Mart Stores, Inc., 181 F.3d 15, 21 (1st Cir.1999)
(quoting Perkins v. Brigham & Wonen's Hosp., 78 F.3d
747, 751 (1st Cir.1996)); Cardona Jinenez [v.
Banconerico de Puerto Rico], 174 F.3d [36,] at 42 [1¢

Cir. 1999]. The conparison need not be an exact
replica of the plaintiff's situation.
Rodri guez- Cuervos, 181 F.3d at 21; Carey v. M.
Desert lIsland Hosp., 156 F.3d 31, 38 (1st Cir.1998).
A conparison with the plaintiff will be valid if “a

prudent person, |ooking objectively at the incidents,
would think them roughly equival ent and the

protagonists simlarly situated.” The Dartnouth
Review v. Dartnmouth College, 889 F.2d 13, 19 (1st
Cir.1989).

Cardona v. United Parcel Serv., 79 F.Supp.2d 35, 42-43 (D.P.R
2000) .
This court finds that a prudent person |ooking at

Ki ngsbury and Babiracki would find them roughly equival ent and
simlarly situated, and that Kingsbury has nmet his burden in
this regard. See Rodriguez-Cuervos v. VWAl- Mart Stores, Inc.,
181 F.3d at 21. Both Kingsbury and Babiracki began their

enpl oynment at Brown in what appear to have been entry |eve

positions: Kingsbury as a visiting adjunct assistant professor
of Music, and Babiracki as an instructor of Miusic. Kingsbury
was appointed to a regul ar assistant professorship within a
year of his arrival and given a three year term Babiracki
was pronoted to assistant professor of Music after two years
and given a three year term See Baker Aff. § 2. Both had

peri ods of |eave after their appointnents to regul ar assistant
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pr of essorshi ps. Kingsbury was on nedical |eave from Cct ober
of 1991 to Septenber 1994, and Babiracki was on sabbati cal
| eave for the 1992-93 academ c year. See id. { 4.

Brown’s Miusic Departnment during the relevant time period
appears to have been relatively small. As far as can be
gl eaned fromthe present record, it apparently consisted of
five senior faculty nenbers, Professors Shapiro, Baker
Josephson, Subotnik, and Titon, see Brown’s Ex. 4 at 3, and
two junior faculty nmenbers, Kingsbury and Babiracki (until her
resignation on June 30, 1995), see Baker Aff. § 8. Although
t he Baker Aff. casts Babiracki in a glowing |ight? and
attempts to justify the decision to award her a two year
reappoi ntnment as of July 1, 1994, despite her failure to
publish anything in a peer-
revi ewed scholarly periodical, see Plaintiff’s SUF { 13;
Plaintiff’s Ex. Mat 2, the fact remains that Kingsbury, who
had authored a “brilliant” book and had published articles “in
t he best journal” was denied reappointnment “primarily” on the
basis that the quantity and quality of his scholarly work did
not meet Brown’ s standards for an assistant professor of
Musi c. Babiracki, whose quantity and quality of published

% The Baker Aff. affirmed in part that:

The faculty’'s overall evaluation of Babiracki’s teaching was
quite positive with particul ar nmention nmade of her
dedication as a teacher and her success at «creating upper-
level courses that enhanced the curriculum The faculty
regarded Babiracki as a promsing scholar in the field of
ethnonusicology and believed that her paper “Wat's the
D fference: Refl ecti ons on Gender, Interpretation and
Research in Village India” opened up exciting new directions
in her research.

Baker Aff. § 5.
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work in peer-reviewed scholarly periodicals was zero, was
reappoi nt ed.

In short, the court is unpersuaded by Brown’s argunent
“that the contrary results reached in the contract renewal s of
Babi racki and Kingsbury were based on the significant
differences in the teaching performance and scholarly
potential of the candidates.” Brown’s Mem at 11. The
eval uati ons of Babiracki and Kingsbury were made by the senior
menbers of the Miusic Departnment faculty, and there is evidence
t hat at | east one nenmber (Professor Josephson) harbored
di scrim natory ani nus agai nst Kingsbury. Furthernore, the
court cannot ignore the fact that Professor Baker, the author
of the affidavit upon which Brown relies to explain the
renewal of Babiracki’s contract, is hardly unbi ased or
disinterested in this matter.

Lastly, the Provost’s statenent that the “quantity ... of
the scholarly work falls short of the standard we expect at
Brown,” Brown’s Ex. 7 at 1, is further underm ned by the fact
that shortly after the Provost’s decision two nore of
Ki ngsbury’s articles were accepted for publication. Less than
a week later, on Novenber 26, 1996, Kingsbury' s article, “New
Test ament Ant hropol ogy and the Cl aimof an Ethnographer’s
Voi ce,” was accepted for publication in Dialectical
Ant hr opol ogy and appeared therein in 1997. See Plaintiff’s
SUF 1 9. Shortly thereafter, a second article, “Situations,
Representati ons, and Miusicalities,” was accepted in Decenber
of 1996 or January of 1997 and was published in Phil osophy of
Musi ¢ Education Review. See id.; cf. Gllen v. Fallon
Ambul ance Serv., 283 F.3d 11, 31 (1st Cir. 2002) (noting that
plaintiff’s ultimte success in performng all the duties of

an EMI with two ot her enpl oyers after defendant had rejected
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her was evidence, coupled with other facts, which could
support an inference that plaintiff was able to performthose
duties at the time defendant rejected her). For the foregoing
reasons, | find that Kingsbury has made a substantial show ng
that the stated reason for the non-renewal of his contract,

i nadequat e schol arship, was false. See Wllianms v. Raytheon

Co., 220 F.3d 16, 19 (1st Cir. 2000).
B. I nadequate Teachi ng

In his decision, the Provost stated that Kingsbury’'s
teaching, “including the nunber of students taking his
courses, is less favorable than our standards demand.”
Brown’s Ex. 7 at 1. The basis for this conclusion appears to
have been the information contained in the dossier that the
ConFRaT considered. See id.

This court notes that when Professor Shapiro appeared
before the ConFRaT, he infornmed the commttee “that MJ5
usually had 60 to 80 students, but that Kingsbury teaches 5.”
Brown’s Ex. 6 at 4. Although stated in the present tense,
Shapiro’s statenment appears to have pertained to an offering
of that course which occurred prior to the spring senester of
1996. The ConFRaT m nutes reflect that imrediately after
maki ng the statement, Professor Freiberger, a nenber of
ConFRaT, “noted that [Kingsbury] had 25 students during the
Spring senmester of “96.” Brown’s Ex. 6 at 4. Shapiro
responded that “it was getting better, from5 to 25, but not
nearly strong enough, adding that he would call Kingsbury’s
teachi ng acceptable for |ast senester only, but said one out
of four senmesters is not quite good enough.” |d.

There is evidence that Shapiro in using the nunber 60
significantly overstated to ConFRaT the | ow end of the usual
enrol Il ment range for MJ5. A year earlier, Professor Baker,
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who was then the Chairman of the Departnment, told Kingsbury in
the ‘95 Review that “Music 5 ... [presumably MJ5] should have
had a normal enrollnment in the range fromthirty to eighty
students.” Brown’s Ex. 2 at 3. Shapiro was aware of (and had
approved) the ‘95 Review, see id., and, thus, it can be
reasonably inferred that he was aware that normal enroll nent
range was 30 to 80 students when he appeared before ConFRaT.
Shapiro al so knew t hat Kingsbury had 35 students enrolled in
MJ5 as of Septenmber 17, 1996, see Plaintiff’s Ex. C at 2,
whi ch was within the range Professor Baker had characterized
as “normal” in September of 1995. The fact that Shapiro would
tell the ConFRaT that MJ5 “usually had 60 to 80 students, but
that Kingsbury teaches 5,7 Brown’s Ex. 6 at 4, while know ng
t hat Kingsbury’'s current enrollnent for that course of 35 was
within the range previously described as “normal” in the *95
Review is significant for two reasons. It provides a basis
for drawi ng an adverse regardi ng whet her Shapiro harbored
di scrim natory ani nus agai nst Kingsbury. It also casts sone
doubt, albeit limted,? on the Provost’s statement that “the
nunmber of students taking his courses[] is |less favorable than
our standards demand.” Brown’'s Ex. 7 at 1.

Ki ngsbury states, and Brown has not disputed, that the
three letters the Miusic Departnent received from students

(after the Departnent tabled a vote on his reappointnent?’),

26 Kingsbury testified at a Novenber 18, 2002, deposition that
he had no reason to disbelieve the statenent that “enrol [ ment in your
classes remains at the | ow end, sonetines significantly bel ow the
enrol I ment that other faculty attracted.” Brown' s Ex., Kingsbury
Dep. of 11/18/02 at 81-82.

2" Thereafter, on Cctober 3, 1996, the Misic Departnent voted
not to renew Kingshury’s contract. See Plaintiff's Ex. C (Misic
Departnent M nutes of 9/17/96, 9/18/96, and 10/3/96) at 5.
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see Plaintiff’s Ex. Cat 5, were all favorable, see
Plaintiff’s SUF § 11. Kingsbury has also submtted as
exhi bits six positive student eval uations, see Plaintiff’'s Ex.
B (Musi c Departnment Eval uation Forns) and a two page typed
letter fromhis teaching assistant, see id. at 7 (Letter from
Al strup of 9/23/96). By thenselves these exhibits are not
particul arly persuasive, and they advance Kingsbury’s cause
only slightly.

Of somewhat greater value is the evidence reflected in
the follow ng excerpt fromthe ConFRaT m nutes regarding
Ki ngsbury’s teaching.

Dean Sacks observed that Kingsbury's scores were not
terribly high but that a nunber of student evaluators
said he was brilliant. He noted there was an
undercurrent that the course was unstructured and said
that may be because he turns on a nunber of students
and would want to see that appl auded. Dean Spoehr
r esponded that about forty students have been driven
away from the course and that the students who did
review were self- selected, a fact ConFRaT cannot
i gnore.

Brown’s Ex. 6 at 6. Although the court cannot be certain, it
appears the course to which Dean Sacks is referring in the
above excerpt is MJ5. Dean Spoehr’s rejoinder that “forty
students have been driven away,” seens to be based on the
hi gher enroll ment range of 60 to 80 students given to ConFRaT
by Professor Shapiro. |If that range is inaccurate, as
Prof essor Baker’'s statement in the ‘95 Review strongly
suggests, Dean Spoehr’s point is significantly weakened.

The court also finds problematic Brown’s reliance on the
Essenti al Functions Statenment as support for its argunent that

Ki ngsbury “generally failed,” Brown’s Mem at 4, as a teacher
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during his time at the University, see id. at 4-5. As already
expl ai ned, the circunmstances surrounding the creation of that
docunment, see Facts supra at 7-9, taint it. The court
declines to use it as a basis for nmaking a determ nation
regardi ng Kingsbury’ s performance as a teacher.

Al t hough the court considers it to be a close question,
t he court concludes, taking into consideration all the
circunstances which exist in this case, that Kingsbury has
shown substantial evidence to doubt that his teaching was
i nadequat e.

C. Fal se I npression

The third reason given by the Provost for his decision
was that Kingsbury had conveyed, in the witten materials
subm tted to ConFRaT and in his comments before them the
strong inpression that his colleagues in the Miusic Departnent
had interfered with his efforts to publish scholarly works.
See Brown’s Ex. 7 at 1.
Brown asserts in its Mem that:

Ki ngsbury attributed his |lack of publication to a

conspiracy by nmenmbers of the Music Departnment faculty

to prevent publication of his works. [Brown’ s] Exhibit

7. However, an investigation by the Provost reveal ed

no such interference. [Brown’s] Exhibits 7 and 9.
Brown’s Mem at 9.

The present record is devoid of any direct evidence that
Ki ngsbury ever made the accusation which the Provost inpliedly
attributes to him and Kingsbury disputes that he did. See
Brown’s Ex., Kingsbury's Dep. of 11/18/ 02 at 88 (“I made no
such representation to ConFRaT either in witing or in speech.
And when | nmet with M. Ponerantz just a few days before this
t hi ng, he asked me point blank about that and | point blank
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said | nmade no such representations.”); Response to Brown’s
SUF f 20 (disagreeing with Brown’s SUF { 20); see also Brown’s
Ex. 5 at 3 (“I [Kingsbury] have no knowl edge what ever of why
this [the refusal of scholarly journals to consider his
subm ssi ons] m ght be so.”)

In deciding a notion for summary judgnent, a court may
not nmake credibility determ nations. See Reeves v. Sanderson
Pl unbi ng Products, Inc., 530 U.S. 133, 150, 120 S.Ct. 2097,
2110, 147 L.Ed.2d 105 (2000); White v. New Hanpshire Dep’t of
Corr., 221 F.3d 254, 259 (1st Cir. 2000). Kingsbury disputes
that he conveyed the “strong inpression” in the witten

materials submtted to the ConFRaT and through his comrents
before them (or at any tinme for that matter) that his
col | eagues were interfering with his efforts to publish his
schol arly work.

Havi ng carefully reviewed the exhibits which the parties
have submtted, the court cannot agree that by any of them
Ki ngsbury “strongly” conveyed the inpression attributed to him
by the Provost. The statenments contained in the material s,
which are directly attributable to Kingsbury, reflect that he
is disturbed that his col |l eagues are seem ngly unconcerned or
uninterested in a problem which has such serious inplications
for himprofessionally. The statenents in the materials,
which are attributable to other persons, reflect their
i npressions of the situation, which in some instances partly
coincide with Kingsbury's view and partly coincide with the
Provost’s conclusion. See, e.qg., Plaintiff’s Ex. Mat 2
(“Henry finds it odd that the tenured faculty ignored the fact
that three journals refused to consider his subm ssions. It
is not clear to me what he expected we ought to do, but he

i nplies we should have investigated it .... Instead, he chose
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to paint a conspiracy.”)

The ConFRaT m nutes, in particular, do not, in the
court’s judgnment, indicate that Kingsbury “strongly” conveyed
the inmpression the Provost asserts. The ConFRaT m nutes do
not reflect that Kingsbury made any conspiracy assertions.

See Brown’s Ex. 6. They do indicate that “Professor

Frei berger asked Professor Shapiro to address Kingsbury’s
‘conspiracy’ theory,” id. at 3, but the basis (or the source)
of Freiberger’s opinion that Kingsbury had a “conspiracy
theory” is unclear. At bottom the issue of whether Kingsbury
directly conveyed the clainmed allegation is disputed.

The Provost also cited as a reason for his decision that
Ki ngsbury “conveyed this allegation directly to at |east one
student in his Department.” Brown’s Ex. 7 at 1. Brown has
subm tted as an exhibit a Novenmber 18, 1996, e-mail from Dean
Stultz to the Provost which recounts a conversation Stultz had
with a former student in the Music Departnment, Susan Hurl ey-

G owa, in which Ms. Hurley-G owa confirmed that Kingsbury had
made certain unidentified statenents attributed to himin a
menor andum whi ch Stultz read to her. See Brown’s Ex. 9 at 3
(e-mail from Stultz to Pomerantz of 11/18/96). According to
Dean Stultz, after confirm ng the statenents, Ms. Hurl ey-d owa
further stated that Kingsbury was convinced that there was a
conspiracy in the departnent anong sonme of his colleagues to
damage his professional reputation. See id.

This double (if not triple) hearsay attributed to Dean
Stultz and Ms. Hurley-G owa is the only evidence which
supports the Provost’s conclusion. Brown’s SUF does not
specifically refer to Ms. Hurley-G owa s statenent, but only
asserts that “[t]he Provost conducted an investigation into

Ki ngsbury’s assertions to ConFRaT that his unsuccessf ul
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publication efforts were due to a conspiracy by the Misic
Departnment faculty.” Brown’s SUF § 20. Kingsbury disagrees
with Browmn’s SUF T 20, see Response to Brown’s SUF { 20.

VWhile the court is unable to say that Kingsbury has nade a
substantial showi ng that the Provost’s statenent regarding the
student is false, the court notes the hearsay nature of the
evi dence which supports it. Again, it is not open to the
court to resolve credibility matters on summary judgnent. See

Abraham v. Nagle, 116 F.3d. 11, 15 (1st Cr. 1997).
D. The Sexual Harassnent Repri mand

The fourth reason stated by the Provost for Brown’s
deci sion not to renew Kingsbury's contract was the reprimnd
for sexual harassment which he received in 1994. The court
does not believe that this reason is susceptible to a show ng
of falseness in the sense contenplated by the opinion in
WIilliams v. Raytheon Co., 220 F.3d 16, 19 (1st Cir. 2000).

There is no dispute here that Kingsbury received the reprimnd

in 1994. Indeed, the fact that he received the reprimand is
part of the basis for his claimof retaliation which is

all eged in Count 2. Thus, Kingsbury agrees one of the reasons
for the non-renewal of his contract was the sexual harassnent
repri mand.

G ven this somewhat usual circunstance, the court
declines to undertake a detail ed discussion of the evidence
surroundi ng Ms. Hagedorn’s 1991 sexual harassnent conpl aint
and then attenpt to determ ne whether Kingsbury has nade a
substantial showing that he did not sexually harass Ms.
Hagedorn and was wongly reprimnded. In adopting this
course, the court is influenced by its finding regardi ng Count
2, stated infra, that a factfinder could reasonably concl ude
that the reprimand was issued in retaliation for Kingsbury
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filing the conplaint with the RICHR on March 28, 1994.
Accordingly, the court believes a factfinder may infer a
di scrimnatory notive fromBrown’s use of that reprimnd in
1996 as a ground for not renewi ng Kingsbury's contract.

VI. Summary of Findings as to Count 1

The court finds that as to the first two reasons
expressed by Brown for not renewi ng Kingsbury's contract,
i nadequat e schol arshi p and i nadequate teaching, he has nade a
substantial showi ng that they were false. The determ nation
regardi ng i nadequate teaching is, however, an exceedingly
close call. As to the third reason, | find that Kingsbury has
made a substantial show ng that he did not “strong[ly]”
convey, Brown's Ex. 7 at 1, the false inpression that his
col |l eagues interfered with the publishing of his work. The
court acknow edges that if the adjective “strong” were
renoved, its conclusion as to this reason m ght be different.
Regardi ng what the court views as a subpart of the third
reason, the alleged conveyance of this allegation to a
student, | find that Kingsbury has not made a substanti al
showing. As to the fourth reason, the reprimand for sexual
harassnent, | find that Kingsbury does not challenge that it
was a reason for the non-renewal of his contract. The court
declines for the reasons stated to undertake a further
expl oration of the facts that gave rise to the conpl aint.

VII. Conclusion at to Count 1

Based on the findings stated above, | concl ude that
Ki ngsbury has made the substantial show ng required by
Wllianms v. Raytheon Co., 220 F.3d 16, 19 (1st Cir. 2000), and
that Brown’s Motion should be denied as to Count 1. | so

recomrend.
I n maki ng the above recommendati on, the court is m ndful
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t hat :

In the context of academ c tenure cases, [the First
Circuit] has been attentive to the need to bal ance the
right of a plaintiff to be free from discrimnation
agai nst the undesirable result of having the court sit
as a “super-tenure conmmttee.” See Villanueva v.
Wellesley College, 930 F.2d 124, 129 (1st Cir.1991).

Thus, plaintiffs who have been denied tenure nust
show that their qualifications are at | east conparable
to those of a “m ddle group of tenure candidates as to
whom both a decision granting tenure and a deci sion
denying tenure could be justified as a reasonable
exercise of discretion by the tenure-decision making
body.” Banerjee v. Board of Trustees, 648 F.2d 61, 63
(1st Cir.1981). Aware of the fine balance of
conpeting considerations that preserve academ c
freedom [the First Circuit] has noted that “[i]n
tenure cases, courts nmnust take special <care to
preserve the University's autonomy in making |awful
tenure decisions.” Brown v. Trustees of Boston Univ.,
891 F.2d 337, 346 (1lst Cir.1989).

Equal Enpl oyment Opportunity Commin v. Anmego, 110 F.3d 135,
145 (1st Cir. 1997). Additionally, this court appreciates that

“[w] here the plaintiff has presented no evi dence of

discrimnatory intent, aninus, or even pretext, we think there
shoul d be special sensitivity to the danger of the court
becom ng a super-enploynent commttee.” |d. Her e Ki ngsbury
has presented some evidence of discrimnatory aninus.

Most significantly, the court has found the follow ng
gui dance fromthe First Circuit particularly helpful in this

difficult case:

[Where a plaintiff in a discrimnation case nakes out
a prima facie case and the issue becones whether the
enpl oyer’s stated nondiscrimnatory reason is a
pr et ext for di scrim nati on, courts nmust be
“particul arly cautious” about granting the enployer's
nmotion for sunmary judgnent. Stepanischen v. Merchants
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Despatch Transp. Corp., 722 F.2d 922, 928 (1st
Cir.1983). Of  course, summary judgnment is not
““automatically preclude[d]’” even in cases where
el usive concepts such as notive or intent are at
I ssue. See DeNovellis [v. Shalala], 124 F. 3d [298,]
306 [(1st Cir. 1997)](quoting Valles Velazquez V.
Chardon, 736 F.2d 831, 833 (1st Cir.1984)). “[I]f the
non-nmoving party rests merely upon conclusory
al |l egations, inprobable inferences, and unsupported
specul ation,” sunmary judgnent may be appropriate even
where intent is an issue. Smth v. Stratus Conputer
Inc., 40 F.3d 11, 12 (1st Cir.1994) (internal
quotation marks omtted). Where, however, the
nonnmovi ng party has produced nore than that, trial
courts “should ‘use restraint in granting sunmary
judgnment’ where discrimnatory aninus is in issue.”
DeNovel lis, 124 F. 3d at 306 (quoting Valles Vel azquez,
736 F.2d at 833); see Stepanischen, 722 F.2d at 928.
The role of the trial judge at the summary judgnent

stage “is not ... to weigh the evidence and determ ne
the truth of the matter, but to determ ne whether
there is a genuine issue for trial.” Anderson [v.

Liberty Lobby. Inc.], 477 U.S. [242,] 249, 106 S.Ct.
2505 [, 2511, 91 L.Ed.2d 202 (U.S. 1986)].

Hodgens v. Gen. Dynamics Corp., 144 F.3d 151, 167 (1t Cir.
1998) (bol d added). Kingsbury has produced a quantum of

evi dence sufficient to warrant that the court exercise

restraint in granting the instant notion. See Mesnick v. Gen.
Electric Co., 950 F.2d 816, 824 (1st Cir. 1991) (“Above all

courts will ook at evidence of discrimnation not in splendid

i solation, but as part of an aggregate package of proof

offered by the plaintiff.”)

The Retaliation Claim Count 2
Ki ngsbury contends that after he filed the charge of

di scrimnation with the Comm ssion for Human Ri ghts, see
Plaintiff’s Ex. R, Brown retaliated against himby initiating

an investigation into the conplaint of sexual harassnment which
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had been filed against himby Hagedorn in 1991, and by issuing
hima strong witten reprimand in July of 1994 for that

al | eged sexual harassnment, see Brown’s Ex. 8, and then using

that reprimand in 1996 as one of the reasons for not renew ng
his contract, see Conplaint Y 32, 35-36, 40-41, 47, 50, 71,
Plaintiff’s Menorandum of Law (“Plaintiff’s Mem”) at 6-7;
Plaintiff’s SUF §f 28-30; Brown’s Ex., Kingsbury Dep. of
11/19/98 at 204.

| . Applicable Law

When, in a claimof retaliation, there is no direct
evi dence of an inproper notive, the record should be
analyzed with the MDonnell Douglas burden-shifting
test. In reviewng an ADA retaliation claim a court
may find guidance in Title VII retaliation clainms.

To make out a prima facie retaliation claim a
plaintiff nust show that he engaged in protected
conduct, that he was subject to an adverse enpl oynent
action, and that there was a causal connecti on between
the adverse action and his protected conduct. Once
the plaintiff meets his burden at this stage, the
enpl oyer has the burden of production to articulate a
legitimate, non-retaliatory reason for the enpl oynment
action. The burden then shifts back to the plaintiff
who nmust show by a preponderance of the evidence that
the proffered reason is nmerely a pretext and that the
real reason was the enployer's retaliatory aninus.

As part of a retaliation claim a plaintiff nmust show
a causal relationship between his protected activity

and the adverse enploynent action. Thi s show ng
requires nmore than nere conjecture and unsupported
al | egati ons. The plaintiff nust denonstrate the

exi stence of specific facts to enable the factfinder
to infer that the enployer’s proffered reasons were
nmere pretext for a retaliatory notive. The enployer
must have taken the adverse action for the purpose of
retaliating against the plaintiff. Cl ose tenporal
proximty between protected conduct and an adverse
enpl oynment action may give rise to a permssible
i nference of retaliation. Such evidence, however, is
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not concl usi ve. A court should consider the actions
t aken agai nst the enployee within the overall context
and sequence of events. O her factors that a court
shoul d exam ne include the historical background of
the decision, any departures from normal procedure,
and contenporary statenments by the enpl oyer's deci sion
makers.

Cruz v. MAlIlister Bros., Inc., 52 F.Supp.2d 269, 286 (D.P.R
1999) (citations omtted)(bold added); see also Randlett v.
Shal ala, 118 F.3d 857, 862 (1st Cir. 1997); McMIlan v. Mss.
Soc’'y for the Prevention of Cruelty to Aninmals, 140 F.3d 288,
309 (1st Cir. 1998); Mesnick v. Gen. Elec. Co., 950 F.2d 816,
827 (1st Cir. 1991); Russell v. Enter. Rent-A-Car Co. of Rhode

| sl and, 160 F. Supp.2d 239, 264 (D.R I. 2001).
1. Prima Faci e Case

Brown argues, again in a footnote, that Kingsbury cannot
establish a prim facie case because he cannot establish the
second and third elements of a retaliation claim See Brown’s
Mem at 14 n.7 It contends that “the |ack of close tenporal
proximty and the overall context and sequence of events
indicates that there is no causal connection between
Ki ngsbury’s filing of a conplaint and Brown’s decision not to
renew his contract.” |1d. Additionally, Brown asserts that
the basis for the University' s decision not to renew his
contract was his “inadequate perfornmance as a schol ar and
teacher ....” 1d. at 15 n.7. Thus, Brown proclains that
“there is sinply no connection between Brown’s deci sion and
Ki ngsbury’s first charge of discrimnation.” 1d.

The court disagrees that Kingsbury is unable to establish
a prima facie case of retaliation. Wile it is true that
there is no close tenporal proximty between the filing of the
RI CHR charge in March of 1994 and the decision not to renew
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Ki ngsbury’s contract in Novenber of 1996, there is a nearness
intime between the filing of that charge and the initiation
of the investigation which resulted in the issuance of the
witten reprimand in July of 1994. Because that reprinmnd was
one of the reasons cited by the Provost for not renew ng

Ki ngsbury’s contract, there is a sufficient connection between
the non-renewal of Kingsbury' s contract and his filing of his
first charge of discrimnation. | find that Kingsbury has
made out a prima facie case.

[11. Brown’s Argunent

Brown further argues that even if Kingsbury can establish
a prima facie case, his retaliation claimfails because he
cannot point to any evidence that retaliatory aninmus notivated
the decision not to renew his contract. See Brown’s Mem at
14-15. This, according to Brown, is because the decision not
to renew his contract was based on its assessnent that
Ki ngsbury did not neet its standards as a teacher or a
scholar. See id. at 15.

In making the latter statenent, Brown overl ooks the fact
that the witten reprimnd given Kingsbury was one of the
reasons stated for the non-renewal of his contract. Wile the
Provost stated that the primary reason for the University’'s
action was Kingsbury’'s “scholarly performance,” Brown's Ex. 7
at 2, it is also clear that the letter of reprimnd for the

1991 incident was a “not insignificant,” id., factor. Thus,
if Plaintiff can nake a showing that the letter of reprinmnd
flowed fromhis filing of the conplaint with the RICHR, the
fact that Brown |later used that letter as a basis for the non-
renewal of his contract is evidence of continuing retaliation
agai nst Kingsbury for having filed his conplaint.

V. |ssue
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Accordingly, the issue to be determ ned is whether
Ki ngsbury can denonstrate the existence of specific facts
whi ch woul d enable a factfinder to conclude that Brown’s
reasons for initiating the investigation of the sexual
harassnent conpl ai nt and subsequently issuing the reprimnd

were pretext for its true notive of retaliation against him

for filing the RICHR charge. See Santi ago-Ranps v. Centenni al
P.R. Wreless Corp., 217 F.3d 46, 57 (1st Cir. 2000);

DeNovellis v. Shalala, 135 F.3d 58, 65 (1st Cir. 1998); Russell
V. Enter. Rent-A-Car Co. of Rhode Island, 160 F. Supp.2d 239,

264 (D.R. 1. 2001).
V. Court’s Analysis

Brown has not specifically articulated the reason(s) why
it initiated the investigation of sexual harassment agai nst
Ki ngsbury and subsequently repri manded him See Cruz v.
McAllister Bros., Inc., 52 F.Supp.2d 269, 286 (D.P.R 1999)

(noting enployer’s burden to articulate a legitimte, non-

retaliatory reason for the enploynent action)(citing
Provencher v. CVS Pharmacy, 145 F.3d 5, 10 (1st Cir. 1998);
MMllan v. Mass. Soc’'y for the Prevention of Cruelty to
Animal s, 140 F.3d 288, 309 (1st Cir. 1998)). However, it is

safe to assune that Brown’s reason is that Ms. Hagedorn fil ed

a witten conplaint and that Brown’s investigation of that
conplaint determned that it was valid and that the reprinmand
was warranted. The burden now shifts to Kingsbury who nust
show by a preponderance of the evidence that the proffered
reason is nmerely a pretext and the real reason was Brown’s
retaliatory aninus. See Cruz, 52 F. Supp.2d at 286 (citing
McM Il an, 140 F.3d at 309; Chanpagne v. Servistar Corp., 138
F.3d 7, 12-13 (1st Cir. 1998)).
The court finds that there are specific facts in the
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record which would allow the factfinder to infer that Brown’s
reason(s) for initiating the investigation and issuing the
letter of reprimand were pretext for a retaliatory notive.
See DeNovellis v. Shalala, 135 F.3d 58, 65 (1st Cir. 1998).
First, Kingsbury points to the close tenporal proximty
between the filing of his conplaint with RICHR on March 28,
1994, and Brown’s sudden (and bel ated?®) response to Hagedorn’s

request for reactivation of her conplaint and the subsequent
initiation of an investigation and issuance of the reprimand.
See Hodgens v. Gen. Dynanmics Corp., 144 F.3d 151, 168 (1st Cir.

1998) (“[ P]rotected conduct closely foll owed by adverse action

may justify an inference of retaliatory notive ....”")(interna
guotation marks omtted); Russell v. Enter. Rent-A-Car Co. of
Rhode Island, 160 F. Supp.2d 239, 264-65 (D.R. 1. 2001)(stating
that if plaintiff’'s conplaints to enpl oyer about offensive

conduct by enpl oyees which created hostile work environment
coincided with offering of adverse enploynment options she is
entitled to a presunption that her protected acts of
conpl ai ni ng about discrim natory treatnment caused the

di scharge).

Second, Provost Rothman’s explanation to Hagedorn as to
why Brown had chosen that particular point in tine to act on
her nonths old request does not ring true. In his letter
Provost Rothman stated: “Since it is apparent that Professor
Ki ngsbury is seeking to return to active duty at Brown
University, | believe it is appropriate to proceed with the
i nvestigation of your conplaint.” See Plaintiff’s Ex. S.

However, Kingsbury had been actively seeking reinstatenent to

28 The court rejects Brown's assertion that the University
“comenced its investigation i medi ately upon Hagedorn’'s reactivation
of her charge.” Brown's Mem at 5.
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the faculty since at least April of 1993, see Conplaint T 13;
Brown’s SUF f 3; Response to Brown’s SUF f 13, and, probably,
even earlier, see Plaintiff’s Ex. N at 4 (reflecting demand by
Attorney Dennis for “full back- pay and enpl oynent benefits
from February 1993 and continuing ...."). That is why he
underwent the nmedical exam nation by Dr. dantz in June of
1993. See Brown’s Ex. 14 at 21. Brown orally denied

Ki ngsbury’s request for reinstatenent on August 23, 1993, and
again formally in witing on August 30, 1993. See Plaintiff’s
Ex. L at 2. Mdreover, Kingsbury did not neekly accept Brown’s
deci sion but actively challenged it. See Brown’s Ex. 14 at 7
(Mem from Josephson to Baker of 9/28/93), 10 (Letter from

Ki ngsbury to Col | eagues of 9/12/93), 19 (Statenent by

Ki ngsbury of 9/2/93), 24 (Letter from Kingsbury to Attorney
Mar k Hagopi an of 9/8/93). On COctober 8, 1993, his retained

| egal counsel sent Brown a strong |letter, accusing the

Uni versity of illegal discrimnation and demandi ng
reinstatement. See Plaintiff’'s Ex. N at 4. Thus, the

i nplication by Provost Rothman that it had become “apparent”
to Brown only by April of 1994 that Kingsbury was seeking to
return to active duty is unsupportable. Cf. Fite v. Digita
Equip. Corp., 232 F.3d 3, 7 (1t Cir. 2000) (“[T]he falsity of
the enpl oyer’s explanation may permt the jury to infer a

di scrimnatory nmotive ....")(internal quotation marks
omtted).

Third, the very next statenent in Rothman's letter, “[a]s
other matters with regard to Professor Kingsbury are al so

pending,” Plaintiff’'s Ex. S, appears to be a veiled reference

60



to the recently filed charged at the RICHR. 2°

Fourth, Kingsbury has presented evidence of at | east
t hree departures from nornmal procedure regardi ng Hagedorn's
conplaint. After receiving it, Brown did not “attenpt to
resolve the conplaint as pronptly as possible,” Plaintiff’s
Ex. FF at 4, contrary to the Faculty Rul es and Regul ati ons.
Addi tionally, Kingsbury was not infornmed in witing of the
al l egation until May 25, 1994, nore than six weeks after
Provost Rothman’s |etter to Hagedorn and nore than six nonths
after Hagedorn had reactivated her conplaint. See Plaintiff’s
Ex. L at 1. The Faculty Rules require such notification, see
Plaintiff’s Ex. FF at 4, and the delay in providing it to
Ki ngsbury clearly is contrary to Brown’s obligation to resolve

such conplaints pronptly as possible. Third, also contrary to

2 The court is aware that Plaintiff's Ex. R a copy of the
letter fromthe RRCHR to Brown’s President, bears two date stanps.
One indicates recei pt of the docunment by Brown's Ceneral Counsel on
April 7, 1994, and the other indicates receipt by an unidentified
entity also on April 7, 1994. |If Brown did not receive the letter
until April 7t", it weakens, but does not elimnate, the inference
that the “other matters” to which Provost Rothman refers includes
Ki ngsbury’s RICHR charge. Brown could have | earned of the charge by
ot her means or channels. |f the charge was actually filed on March
24, 1994, as Kingsbury clainms in Plaintiff’s SUF {1 28, see n.14, this
possibility is increased even further

Moreover, even if Provost Rothman did not know of the R CHR
charge when he wote to Hagedorn on April 6, 1994, he clearly knew of
it by the time he directed Associate Dean Stultz to conduct a fornal
i nvestigation of her conplaint in May of 1994, See Plaintiff's Ex. L
at 1 (Letter fromStultz to Kingsbury of 5/25/94 informng hi m of
Hagedorn’s conpl aint and that the Provost has asked himto conduct an
investigation of it). The initiation of a fornal investigation
comng only a few weeks after Kingsbury filed his conplaint, see
Conmplaint 9 36, still raises an inference of retaliatory aninus.

This inference is strengthened when the violations of procedures
provided in the Faculty Rules and Regul ations for the investigation
of sexual harassment conplaints against faculty menbers are
considered. They are discussed in the text which foll ows.
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the explicit requirenent of the Rules, see id., Kingsbury was
never provided with a copy of Hagedorn's conpl aint, see
Complaint 9 38 (“At no tinme during Brown’s investigation was |
shown a copy of the student’s charge against me; this
constitutes a violation of the Brown University Faculty Rul es
and Regulations ....”"). |In assessing discrimnatory notives,
a court may consider “any departures from normal procedure
Cruz v. McAllister Bros., Inc., 52 F.Supp.2d 269, 286
(D.P.R 1999); see also Hodgens v. Gen. Dynam cs Corp., 144
F.3d 151, 168-69 (1st Cir. 1998).

VI. Conclusion Re Count 2

For the reason stated in the preceding section, | find
t hat Ki ngsbury has made a col orable showi ng that a causal
connecti on existed between his filing of the RICHR conpl ai nt
and the subsequent issue of the witten reprinmnd for sexual
harassnent which was | ater used a reason for not renewing his
contract. See Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir
1997) (“To make out a retaliation claimrequires not only an

adverse enpl oynent action, but also a col orabl e show ng that
“a causal connection existed between the protected conduct and
t he adverse action”). Accordingly, as to Count 2 Brown’s
Moti on should be denied, and | so recomend.
Concl usi on

For the foregoing reasons, | recommend that Brown’s
Motion for Summary Judgnent pursuant to Fed. R Civ. P. 56 be
deni ed. Any objections to this Report and Reconmendati on
must be specific and nust be filed with the Clerk of Court
within ten (10) days of its receipt. See Fed R Civ. P.
72(b); D.RI. Local R 32. Failure to file specific
obj ections in a tinely manner constitutes waiver of the right

to review by the district court and of the right to appeal the
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district court’s decision. See United States v. Val encia-
Copete, 792 F.2d 4, 6 (1st Cir. 1986);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1s
Cir. 1980).

David L. Martin
United States Magi strate Judge
Sept enber 30, 2003
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